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L 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

624 Filed May 28 1946 

In the District Court of the United States for the 
District of Columbia 

Thomas E. Edwards, 6005 Washington Blvd., 
Arlington, Virginia, Plaintiff , 


v. 

N. C. Hines, also known as Needham Clyde Hines, also 

known as Needham Christopher Hines, also known as 
*•* North Carolina” Hines, 426 Investment Building, 
Washington, D. C., Defendant. 

Civil Action No. 35084. 

Complaint for Damages. 

(Libel and Slander) 

1. The amount involved exceeds the sum of Three thou¬ 
sand Dollars ($3,000.00) exclusive of interest and costs. 

2. Plaintiff is a citizen of the United States and a resi¬ 
dent of the State of Virginia and is engaged in business in 
Arlington, Virginia as a licensed real estate broker. 

3. On or about the 12th day of July, 1945, the defendant 
N. C. Hines, also known as Needham Clyde Hines, also 
known as Needham Christopher Hines, also known as 
“North Carolina” Hines, did wilfully, maliciously, and 
falsely print, publish and circulate through the United 
States mails a letter wherein the defendant stated that the 
plaintiff was dishonest and unethical and as a result did 
injure the plaintiff’s good name, fame, and reputation and 
bring him into public scandal, infamy and disgrace and dis¬ 
repute among his friends, acquaintances and business asso¬ 
ciates. And the defendant did further cause the said letter 
to be mailed to a large number of citizens in and about 
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Arlington, County, Virginia as well as the entire State of 
Virginia, and the defendant did cause to be published in 
various newspapers in the said State of Virginia libelous 
and slanderous statements about the plaintiff, and as a re¬ 
sult, plaintiff was greatly damaged in the conduct of his 
business, all to his damage in the sum of One Hundred 
Thousand Dollars ($100,000.00) compensatory damages and 
Fifty Thousand Dollars ($50,000.00) punitive damages. 

625 Wherefore, plaintiff prays judgment against the 
defendant in the sum of One Hundred and Fifty 
Thousand Dollars ($150,000.00) beside costs. 

Samuel B. Brown 
Brown and Brown 
Attorneys for Plaintiff 
514 Colorado Building 
Washington 5, D. C. 

Plaintiff demands a trial by jury on all the issues herein. 

Samuel B. Brown 
Brown and Brown 
Attorneys for Plaintiff 
514 Colorado Building. 

627 Filed Oct 12 1946 

Motion to Dismiss Complaint. 

Defendant moves the Court for an order dismissing the 
complaint herein for failure to state a claim upon which 
relief can be granted. 

Barnard & Henry 
By Jerome F. Barnard 

Attorneys for Defendant 
1422 F Street, N. W. 
Washington 4, D. C. 
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628 Filed Nov 21 1946 
Order Granting Motion to Dismiss. 

Upon consideration of the motion filed by the defendant 
to dismiss the complaint herein, It is by the Court this 21st 
day of November 1946, 

Ordered that the motion to dismiss the complaint herein 
be, and the same hereby is granted, and the plaintiff is 
given leave to file an amended complaint within ten days 
from the date hereof. 

T. Alan Goldsborotjgh 
Justice 

Seen: 

Nathan M. Brown 

Attorneys for plaintiff 

629 Filed Nov 211946 

1 Amended Complaint for Damages. 

(Libel) 

Leave of Court first had and obtained, plaintiff for his 
amended complaint shows the Court as follows: 

1. The amount involved exceeds the sum of Three Thous¬ 
and Dollars ($3,000.00) exclusive of interest and costs. 

2. Plaintiff is a citizen of the United States and a resi¬ 
dent of the State of Virginia and is engaged in business 
in Arlington, Virginia as a licensed real estate broker. 

3. On or about July 12, 1945, the defendant did willfully, 
maliciously, wickedly and fraudulently, contriving to injure 
the plaintiff in his good name, fame, and credit, and to bring 
scorn, public scandal, infamy and disgrace upon him, and 
to injure him in his profession and business as a duly 
licensed real estate broker in good standing in the County 
of Arlington, State of Virginia, did compose, publish and 
caused to be mailed to all the property owners and realtors 
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of Arlington County, State of Virginia and persons else¬ 
where, a certain false, scandalous, malicious, and defama¬ 
tory libel in the following tenor: 

“Mr. Fenwick’’ (meaning Charles R. Fenwick, who was a 
candidate for Lieutenant Governor in the primary election 
of the State of Virginia) “endorsed and used his influence 
to put Thomas Edwards (Edwards Realty Company)” 
(meaning thereby the plaintiff) “on the Gas Rationing 
Board in Arlington County. He did this, knowing at the 
same time that Edwards broker’s license had been revoked 
by the Real Estate Commission of Virginia and a jury had 
sustained the Real Estate Commission’s decision. He put 
this man on the Board, knowing that Edwards” 
630 (meaning thereby the plaintiff) “would thus be in a 
position to penalize every real estate man who had 
appeared against him in the several charges before the 
Real Estate Commission.” 

“When the citizens of Arlington protested this appoint¬ 
ment to the OPA and the OPA gave the citizens a hearing 
in Arlington, Virginia, Charles Fenwick defended the said 
Edwards. He not only defended him” (meaning thereby 
the plaintiff) “in his unethical and dishonest practice as a 
real estate broker ...” (meaning thereby the plaintiff) 

Yours very truly, 

/s/ N. C. Hines” 

meaning thereby and intending to convey and actually con¬ 
veying that the said plaintiff was corrupt, dishonest and 
unethical and by means of said false and scandalous libel 
plaintiff is greatly injured in his good name, fame and repu¬ 
tation, and brought into scorn, scandal, infamy and disgrace 
and many of the citizens of said Arlington County, Virginia 
and elsewhere, suspect and believe the plaintiff to be guilty 
of the acts set out and charged and intended to be charged 
in said publication. 
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And the said defendant did further compose and insert 
and cause to be inserted, a false libel of and concerning the 
said plaintiff in a newspaper of wide circulation in Arling¬ 
ton County, Virginia and elsewhere, known as “The Sun” 
on Friday, August 3, 1945, which said publication was in 
the following tenor: 

“Mr. Fenwick endorsed and used his influence to put a 
man” (meaning thereby the plaintiff) “on the Gas Ration¬ 
ing Board in Arlington County, knowing at the time that 
this man’s license” (meaning thereby the plaintiff) “as a 
real estate broker had been revoked by the Real Estate 
Commission.” 

“When the citizens of Arlington County protested this ap¬ 
pointment to the OPA and the OPA gave the citizens a 
hearing on the matter, Mr. Fenwick personally appeared 
and defended this man” (meaning thereby the plaintiff). 
“He not only defended him” (meaning thereby the plain¬ 
tiff) “in his unethical and dishonest practices as a real 
estate broker.. 

meaning thereby and intending to convey and actually con¬ 
veying to the general public and the readers of said news¬ 
paper, that the plaintiff was a dishonest and unethical per¬ 
son and real estate broker by means of which said false and 
scandalous libel the plaintiff has been and is greatly 
631 injured in his good name, fame, reputation, and busi¬ 
ness and has been brought into scorn, infamy and 
disgrace in that citizens of said community of Arlington 
County, Virginia, suspect and believe and still suspect and 
believe the plaintiff to be guilty of the acts set out and 
charged and intended to be charged in said publication. 

As a result of the libels aforesaid, plaintiff was greatly 
damaged in the conduct of his business in the sum of $100,- 
G00.00 compensatory damages and $50,000.00 punitive dam¬ 
ages. 
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Wherefore, plaintiff prays judgment against the defen¬ 
dant in the sum of $150,000.00, interest and costs. 

Benjamin B. Brown 
Brown and Brown 
Attorneys for Plaintiff 
514 Colorado Building 
Washington 5, D. C. 

• ••••••••• 

632 Filed Dec. 3 1946 

Motion to Strike, to Dismiss Amended Complaint and for 

Summary Judgment. 

Defendant moves the Court for an order striking the 
amended complaint herein for failure to include the entire 
context of the letter claimed to be libelous; an order dis¬ 
missing the amended complaint for failure to state a claim 
upon which relief can be granted; and for an order for sum¬ 
mary judgment against the plaintiff because the present 
complaint consists entirely of a new cause of action barred 
by the statute of limitations. 

Barnard & Henry 
By Jerome F. Barnard 

Attorneys for Defendant 
1422 F Street, N. W. 
Washington 4, D. C. 

• ••••••••• 

633 Filed Jan 21 1947 

Order Denying Motion for Defendant. 

Upon consideration of the motion filed herein to strike, 
to dismiss amended complaint and for summary judgment 
and upon hearing of the aforesaid motion, it is by the Court 
this 21st day of January, 1947, 

Ordered, that the motions be and the same hereby are 
denied as to the allegation in the quoted letter that: 
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“He not only defended him” (meaning thereby the plain¬ 
tiff) “in his unethical and dishonest practices as a real 
estate broker.” 

the balance of any actionable words alleged in the amended 
complaint being barred by the statute of limitations, and 
It is further 

Ordered, that the defendant file his answer or other 
pleading on or before January 27, 1947. 

T. Alan Goldsborough 
Justice 

Seen and objected to: 

Samuel, B. Brown 
Attorney for Plaintiff. 

• ••••••••* 

634 Filed Jan 27 1947 

Answer. 

First Defense 

The complaint fails to state a claim against defendant 
upon which relief can be granted. 

Second Defense 

Defendant admits the allegations contained in paragraph 
1 of the amended complaint; alleges that he is without 
knowledge or information sufficient to form a belief as to 
the truth of the allegations contained in paragraph 2 of 
the amended complaint; and denies each and every other 
allegation contained in the complaint as amended. 

Third Defense 

Defendant alleges that the plaintiff was involved in com¬ 
plaint proceedings before the Virginia Real Estate Com¬ 
mission and as a result thereof his license as a real estate 
broker was revoked on several occasions; that the Virginia 
Real Estate License Law, chapter 461, Act of As- 
634-A semblv, 1924, as amended by Acts 1926, under which 
said proceedings were had, contains the authority 
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for revocation only of such licenses where the licensee is 
deemed to be guilty of certain specified acts enumerated 
therein or any other conduct which constitutes improper, 
fraudulent or dishonest dealing; that the foregoing are 
matters of public record; that one of plaintiff’s legal coun¬ 
sel, Charles R. Fenwick w T as during the summer of 1945, a 
candidate for the office of Lieutenant Governor of the State 
of Virginia and his life record -was being discussed and de¬ 
bated as a matter of public interest without malice and 
under the privilege attending such matters, any and all 
statements made by this defendant in connection with that 
political campaign were cloaked with such privilege and 
were only fair comment without the slightest degree of 
malice concerning the plaintiff; and that the statement 
attributed to defendant in the amended complaint was not 
a direct or indirect claim of unethical or dishonest practice 
and it was not intended to be, but was limited and referred 
only to the public proceeding then pending and such previ¬ 
ous adjudications as form part of the public records. 

Fourth Defense 

Defendant alleges that no damages of any nature re¬ 
sulted or could result from the statement attributed to him 
in the amended complaint because the statement referred 
only to such matters as were a public record and already 
widely known; because repetition of a widely known public 
record could have no greater effect than the original public 
record; because such name, fame and reputation as 
635 the plaintiff possessed was in spite of such public 
record; and because, in fact, the plaintiff suffered no 
damage as the result thereof. 

Barnard & Henry 

By Ernest F. Henry 

Attorneys for Defendant 
1422 F Street, N. W., 
Washington 4, D. C. 

• ••••••••* 
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Verdict and Judgment. 

636 Filed Dec 22 1947 


This cause having come on for hearing on the 16th day 
of December 1947 before the Court and a jury of good and 
lawful persons of this district, to wit; 


George E. Herbert 
Robert N. Gaines 
Edith V. Lund 
Joseph Burt 
Lyman Hinckley 
George T. Madagan 


Anthony Washington 
Charles V. Gibson 
Thomas B. Jones 
Clara Roberts 
William N. Wood 
Harold A. Hunt 


who after having been duly sworn to well and truly try the 
issues between Thomas E. Edwards, plaintiff, and N. C. 
Hines, also known as Needham Clyde Hines, also known as 
Needham Christopher Hines, also known as “North Caro¬ 
lina” Hines, and after this cause is heard and given to the 
jury in charge, they upon their oath say this 22nd day of 
December, 1947, that they find for the plaintiff in the sum 
of Fifteen Thousand Dollars, as compensatory damages, 
and an additional sum of Fifteen Thousand Dollars as 
punitive damages, both against the defendant 
Wherefore it is adjudged that said plaintiff recover of 
the said defendant the sum of Thirty Thousand Dollars to¬ 
gether with costs. 

Harry M. Hull, Clerk, 
by George A. Watts, Deputy Clerk . 

By direction of 
Justice Morris. 
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637 Filed Dec 31 1947 

Defendant’s Motion to Set Aside the Verdict and Enter 
Judgment in His Favor, or for Judgment Non Obstante 
Veredicto, or, in the Alternative, for a New Trial. 

Comes now the defendant, by his undersigned attorneys, 
and under Rule 50(b) of the Rules of Civil Procedure for 
United States District Courts moves the Court: 

1. That the verdict rendered December 22, 1947, be set 
aside and judgment entered in behalf of the defendant in 
accordance with his motions for a directed verdict sub¬ 
mitted at the close of plaintiff’s evidence and again at the 
close of all evidence in the case, because: 

(a) The issue is one of law for decision by the Court only, 
and not one of fact for determination of the jury; 

(b) Any relevant, competent, and material evidence on be¬ 
half of plaintiff was insufficient to justify submission of the 
case to the jury. 

2. That judgment be entered in favor of the defendant 
non obstante veredicto, because: 

(a) The verdict is both contrary to, and against the weight 
of the material and relevant evidence in the case; 

(b) Justification or proof of the truth of the alleged libel¬ 
ous words remaining in the amended complaint after the 
entry by Justice Goldsborough of his order therein was 

unequivocally and conclusively established by the 

638 order entered by the Commonwealth of Virginia 
agency (the Real Estate Commission) revoking the 

real estate broker’s license then held by the plaintiff. 

(c) The license of the plaintiff havnig been revoked by the 
Real Estate Commission of the Commonwealth of Virginia, 
comment thereon by the defendant in a political campaign 
in Virginia was fair comment and privileged. Therefore 
no damages may be imposed on the defendant for such 
comment; and 
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(d) Also for reasons stated under (a) and (b) of Motion 
No. 1 hereof. 

3. Or in the alternative, that the defendant be granted 
a new trial, because: 

(a) Of the admission by the Court of evidence before the 
jury which was irrelevant, immaterial, and highly preju¬ 
dicial and some of which was hearsay evidence; 

(b) Instructions of the Court following its rulings admit¬ 
ting evidence over objections are also reversible error; 

(c) The verdict of the jury was contrary to, and against 
the weight of the evidence. 

(d) No malice whatever on the part of the defendant to¬ 
ward the plaintiff has been established by material, com¬ 
petent, and relevant evidence; 

(e) The amount of the verdict is otherwise grossly exces¬ 
sive ; and, 

(f) Highly improper argument of counsel for the plaintiff 
was permitted by the Court to be made to the jury. 

Respectfully submitted, 

Barnard & Henry 
0. R. McGuire 
By Ernest F. Henry, 

Attorneys for Defendant, 

1422 F Street, N. W., 
Washington 4, D. C. 

639 Filed Apr 23 1948 

Memorandum. 

Morris, J. This is an action for libel, and the critical 
question involved at the trial was whether or not certain 
words, to-wit, “* * * his unethical and dishonest practices 
as a real estate broker * * written and published by the 
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plaintiff of the defendant, entitled the defendant to recover 
damages from the plaintiff. It was further claimed that 
said words were written and published with actual malice, 
entitling the defendant to recover punitive or exemplary 
damages in addition to compensatory damages. The de¬ 
fense was that the plaintiff’s license as a real estate broker 
was revoked in 1941 by the Virginia Real Estate Commis¬ 
sion on the ground of his “failing within a reasonable time 
to account for or remit any money coming into his hands 
belonging to others,” Section 4359 (84) of the Virginia 
Code, sub-paragraph (j), which action of the Virginia Real 
Estate Commission was sustained in a statutory review by 
the Circuit Court of the County of Arlington, Virginia, 
upon a jury trial of said issue, and that, therefore, the al¬ 
leged libelous statement was a true statement and published 
as a correct report of judicial, or quasi-judicial, proceed¬ 
ings. The defendant further denied any malice in the mak¬ 
ing of said alleged libelous statement. 

The Court construed the defamatory words to be libelous 
per se, but left it to the jury to determine whether or not 
they were true, or substantially true. Under instructions, 
the jury was directed to find for the defendant in the event 
they determined that the defamatory words would have no 
more injurious effect upon the plaintiff in the mind of the 
ordinary reasonable reader than would the writing 
640 of the words actually contained in the order of the 
Virginia Real Estate Commission revoking the real 
estate broker’s license of the plaintiff. In the event they 
determined the words written not to be substantially true, 
the jury was directed to consider and determine the amount 
of compensatory damages; and, in the event they found that 
such words were written with actual malice, the jury was 
instructed that they might assess punitive or exemplary 
damages. The verdict was for the plaintiff in the amount 
of $15,000 compensatory damages and $15,000 punitive or 
exemplary damages. The defendant has moved for judg¬ 
ment not withstanding the verdict and, in the alternative, 
for a new trial. 
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Tlie principal point relied upon by the defendant is that 
the Court erred in not construing the written words to be 
substantially true and in accordance with the language of 
the order revoking the real estate broker’s license of the 
plaintiff in 1941, or which is the same thing, the language of 
the particular section of the statute under which said 
license was revoked. It is argued that, because the libelous 
words were written and the statute and order of the Com¬ 
mission were likewise written documents, it lay with the 
Court, and not the jury, to construe them and determine 
that they were substantially the same. Several authorities 
are cited by the defendant, none of which are in point. The 
Court considers it to be well settled that, where there is any 
variance between judicial or quasi-judicial action and the 
alleged libelous report or statement of the same, and such 
variance could reasonably make a different and more in¬ 
jurious impression upon the mind of an ordinary reason¬ 
able person reading the same than would have been made 
by a reading of an accurate report or statement of such 
proceedings, the matter is to be left to the jury for a deter¬ 
mination as to whether or not the alleged libelous words are 
substantially true. No authority has been submitted show¬ 
ing, or even indicating, that the law of the Commonwealth 
of Virginia differs in any respect from this well recognized 
rule; but, on the contrary, such authorities of that State 
which have been cited indicate that such is the law in that 
jurisdiction. 

The defendant insists that there is no evidence upon 
which to sustain the verdict for the compensatory damages 
found. Numerous witnesses testified on the issue of 
641 damages, and the publication of the alleged libel¬ 
ous communication among the real estate dealers 
throughout the State of Virginia is not denied. The de¬ 
fendant makes some contention concerning the failure to 
prove any injury to plaintiff’s reputation in the District of 
Columbia, but it cannot seem that this has any relevance. 
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The defendant denies the right of the jury in this action 
to assess punitive or exemplary damages, the contention 
being that such damages are in the nature of a penalty, and 
the court of one jurisdiction cannot impose the penal laws 
of another. There is novelty in the contention that puni¬ 
tive or exemplary damages may not be imposed where the 
elements are present which justify such damages simply 
because the action is a transitory one and arose out of a 
tort in another jurisdiction. There has been no showing 
that the laws of the Commonwealth of Virginia do not per¬ 
mit punitive or exemplary damages in the facts and circum¬ 
stances of the instant case. 

The defendant contends that there is no evidence of ac¬ 
tual malice which justifies the allowance of punitive or ex¬ 
emplary damages in this case. With this, I cannot agree. 
There is evidence from which the jury could properly find 
actual malice on the part of the defendant against the plain¬ 
tiff. While I cannot agree with argument of counsel for 
plaintiff that the communication containing the alleged 
libelous matter could be construed as relating to the time 
in which it was written, 1945, rather than as to the incident 
of the revocation of plaintiff’s license in 1941 in determin¬ 
ing whether it was substantially true or not, of course, the 
communication itself could be considered on the question of 
actual malice in the event it was determined not to be sub¬ 
stantially true, and in that connection, it might well be con¬ 
sidered that the failure to state that the plaintiff was at 
that time, 1945, a licensed real estate broker in the Com¬ 
monwealth of Virginia was a wanton and reckless disre¬ 
gard of the rights of the plaintiff. 

For the reasons hereinabove stated, the motion for judg¬ 
ment not withstanding the verdict and the motion for a new 
trial are denied. 

Jas. W. Morbis 
Justice. 

April 23,1948. 
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642 Filed Apr. 23,1948 

Order Overruling Motion for Judgment Not With¬ 
standing the Verdict or for New Trial. 

Upon the coming on for hearing of the motion filed herein 
by defendant for judgment notwithstanding the verdict or 
for a new trial, it is this 23rd day of April, 1948, ordered 
that said motion be, and the same is hereby overruled. 

Harry M. Hull, 

Clerk 

By George A. Watts, 

By direction of Deputy Clerk. 

Justice Morris. 

• *•••••*•• 

Filed May 13 1948 

Plaintiff’s Exhibit No. 1. 

653 1602 North Fillmore St., 

Arlington, Virginia, 

July Twelfth, 1945. 

TO ALL REALTORS AND PROPERTY OWNERS. 

I served two continuous terms as President of the Alex- 
andria-Arlington-Fairfax Real Estate Board, which repre¬ 
sents the Zeal estate men in northern Virginia. 

I am writing this letter because I am opposed to the can¬ 
didacy of Charles R. Fenwick of Arlington for the Demo¬ 
cratic nomination for Lieutenant Governor in the August 
primary. I am opposed to Mr. Fenwick because of his pub¬ 
lic record, and especially for the following reason: 

Our Real Estate Board has spent considerable time and 
money in trying to raise the standards of real estate prac¬ 
tices in Virginia, and particularly in northern Virginia 
where we have to contend with vicious practices by those 
operators who cannot furnish a bond in Washington and 
operate in Virginia, and those in Virginia who maliciously 
disregard the law, bringing discredit upon those who do. 
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I enclose herewith copy of a resolution that the Real 
Estate Board passed April 24th, 1943, which is self-explan¬ 
atory and specifically marked, and refers to Mr. Fenwick. 

Mr. Fenwick endorsed and used his influence to put 
Thomas Edwards (Edwards Realty Co.) on the Gas Ra¬ 
tioning Board in Arlington County. He did this, knowing 
at the same time that Edwards’ Broker’s License had been 
revoked by the Real Estate Commission of Virginia, and 
a jury had sustained the Real Estate Commission’s deci¬ 
sion. He put this man on the Board, knowing that Edwards 
would thus be in a position to penalize every real estate 
man who had appeared against him in the several charges 
before the Real Estate Commission. 

When the citizens of Arlington protested this appoint¬ 
ment to the OP A, and the OPA gave the citizens a hearing 
in Arlington, Virginia, Charles Fenwick defended the said 
Edwards. He not only defended him in his unethical and 
dishonest practices as a real estate broker, but he advised 
Edwards not to resign, and used all of his political influence 
to retain Edwards on the Rationing Board. It was to his 
chagrin and disappointment, therefore, that the regional 
director of the OPA, after conducting a thorough investi¬ 
gation, overruled Mr. Fenwick and removed Edwards from 
the Board. 

654 There was a great surge of protest; hence the 
unanimous resolution by the Real Estate Board, a 
copy of which was sent to Mr. Fenwick. In his response to 
this resolution, Mr. Fenwick admitted his activities, and 
closed with the statement, 4 ‘Now make the best of it you 
can.” 

Mr. Fenwick’s record on OPA, and on legislation requir¬ 
ing useless printed matter on trucks operating in Virginia, 
speaks for itself. 

He has consistently discouraged any all amendments that 
would improve the Virginia Real Estate Law. 

The time has come when we must know who our friends 
are and support them. 
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I sincerely hope you will use your influence to defeat 
Charles Fenwick for the office of Lieutenant Governor. 
You are at liberty to use the aforesaid information in any 
way and anywhere you may see fit. 

Yours very truly, 

N. C. Hines 

NCH:lw 

• ••••••••* 

684 Filed May 13 1948 

Defendant’s Exhibit No. 1. 

COMMONWEALTH OF VIRGINIA 
VIRGINIA REAL ESTATE COMMISSION 
RICHMOND , 

Before the Virginia Real Estate Commission at Arlington 

In the Matter of 
Harry Humfeld 
v. 

Thos. E. Edwards 
of the Edwards Realty Company 

OPINION AND ORDER. 

This cause having been instituted upon the written com¬ 
plaint of Harry Humfeld and pursuant to the provisions of 
Section 8, Chapter 461, Acts of the General Assembly of 
Virginia, 1924, same coming on to be heard this 17th day of 
July, 1941, upon written notice given Thos. E. Edwards ten 
days prior to this date. 

Thos. E. Edwards appeared in person and gave testi¬ 
mony in his own behalf. 

Harry Humfeld appeared by his counsel, Attorney C. C. 
Kendrick. 

After hearing the testimony and viewing the exhibits in 
this cause and carefully considering same, this Commission 
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is of the opinion that Thos. E. Edwards is guilty of viola¬ 
tion of Section 8-G, Chapter 461, Acts of the General 
Assembly of Virginia, 1924, “Failing within reasonable 
time to account for or to remit any moneys coming into his 
possession belonging to others.” 

Therefore, the license issued Thos. E. Edwards as a Real 
Estate Broker for the year ending December 31, 1941, 
should be and is hereby revoked as of this date. 

R. L. Rush 
C. V. W Trice 
William L. Tyler 
Commissioners 

Attest: 

C. C. Boisseau, Secretary 
July 17, 1941 
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Plaintiff’s Exhibit No. 14. 

675 COMMONWEALTH OF VIRGINIA 

VIRGINIA REAL ESTATE COMMISSION 
RICHMOND 

R. L. Rush, Chairman New Address 

Roanoke 1537 Central National 

C. V. W. Trice Bank Building 

Norfolk 
IV. L. Tyler 
Richmond 

C. C. Boisseau, Secretary Executive Offices 

Richmond Richmond Trust Building 

May 7, 1942 

To Nellie M. Edwards and the 
Edwards Realty Company 
6005 N. Washington Boulevard 
Arlington, Virginia 

You are hereby notified to appear before this Commis¬ 
sion with reference to the complaint of N. C. Hines with 
regard to your unfair and unethical practices concerning 
the property of Mrs. Sadie King, 2600 Russell Road, Alex¬ 
andria, Virginia; this cause having been continued from 
April 24,1942, and that May 20,1942, at 10:30 o’clock A. M. 
at Room 220, Arlington County Court House, Arlington, 
Virginia, has been set as the time and place for hearing any 
defense you may care to make thereto. 

Please govern yourself accordingly. 

Virginia Real Estate Commission, 

By C. C. Boisseau, 

Secretary. 
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Plaintiff’s Exhibit No. 23. 

683 COMMONWEALTH OF VIRGINIA 

VIRGINIA REAL ESTATE COMMISSION 
RICHMOND 

Before the Virginia Real Estate Commission at Arlington 

In the Matter of 
N. C. Hines 


v. 

Nellie M. Edwards 
OPINION AND ORDER. 

This cause having been instituted upon the complaint of 
N. C. Hines and pursuant to the provisions of Section 8 
Chapter 461, Acts of the General Assembly of Virginia 
1924, same coming on to be heard this 20th day of May, 
1942, upon written notice given Nellie M. Edwards ten days 
prior to this date, this cause having been continued from 
April 23, 1942. 

Nellie M. Edwards appeared in person and by her coun¬ 
sel, Attorney Bernard Cohen. 

N. C. Hines appeared in person. 

After hearing the tesitmony in this cause and carefully 
considering same, this Commission is of the opinion that 
the evidence is insufficient to support the charges. This 
cause, therefore, should be and is hereby dismissed. 

R. L. Rush 
C. V. W Trice 

William L. Tyler 
C ommissioners 

Attest: 

C. C. Boisseau, Secretary 
May 20, 1942 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

Proceedings Before Goldsborough, J., Motions Justice, on 
January 7, 1947, After Argument of Counsel on Mo¬ 
tion to Strike Amended Complaint. 

1-B The Court: The Court doesn’t have any difficulty in 
ruling. Of course, I was trained in a jurisdiction that 
does not favor the plea of limitations. As I understand it, 
it is a favorite plea in this district, but I do not have any 
difficulty in ruling in the case. 

Of course this whole letter is actionable because it says 
“would thus be in a position to penalize every real estate 
man who had appeared against him in the several charges 
before the Real Estate Commission.” That means he is 
accusing this fellow of being a crook, and every real estate 
man that would appear before him he would penalize. 

My ruling is this: That the plea of limitation is good as 
against everything except this “unethical and dishonest 
practice,” w r hich I think amounts to the same thing that is 
in the original declaration. 

The original declaration was bad because it didn’t quote 
the language, but nevertheless the Court thinks in view of 
the fact that this is the same publication that is referred to 
in the original declaration, and contains the same 
1-C language and the same accusation, that the plea of 
limitations should not be sustained except to any 
other libelous matter that is contained in the declaration, 
and there is other libelous matter which is just as rank as 
this “unethical and dishonest” so far as that is concerned. 

Mr. Henry: Is it possible for your Honor to make that 
statement in such a way that the record will be clear, that 
we can use that later, because I was going to suggest that 
obviously all of that which has now come in as new matter— 

The Court: There is no doubt about that, Sir. There is 
no doubt about that. The only thing that is left in the dec¬ 
laration is the allegation in this letter that: “He not only 
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defended him” (meaning thereby the plaintiff) “in his un¬ 
ethical and dishonest practices as a real estate broker ... ” 
That is all that is left in. The rest is barred by limitations. 

Mr. Henry: Thank you, Sir. How about the fact that the 
letter is broken off at that point? 

The Court: Well, I don’t know’ what you can show by it. 
On its face it may have broken off because it had no bearing 
on the case; I don’t know about that. 

Mr. Henry: Of course, in his opinion, maybe it doesn’t 
have. 

The Court: I can’t pass on it because it is not before 
me. 

1-D Mr. Henry: Except Your Honor had previously 
ruled it ought to be the full statement, and I agree 
the full statement ought to be in in order to get the under¬ 
standing of the statement that is part of the appropriate 
allegation that is not barred by the Statute of Limitations, 
but I was just wondering if Your Honor felt— 

The Court: What was in the balance of the letter? 

Mr. Samuel Browm: I can read it to you, Your Honor: 

“lie not onlv defended him in his unethical and dishonest 
practices as a real estate broker but he advised Edwards 
not to resign and used all his political influence to retain 
Edwards on the Rationing Board. It was to his chagrin 
and disappointment, therefore, that the Regional Director 
of the OPA, after conducting a thorough investigation, 
overruled Mr. Fenwick and removed Edwards from the 
Board. ’ ’ 

The Court: You see that doesn’t have anything to do 
with the force of this language. 

Mr. Henry: I wanted to make it clear for the record so 
the record would be clear when w^e try the case. 

The Court: I think the record is perfectly clear. 

Mr. Henry: I didn’t want to have something crop up 
later which should crop up now. 

1-E The Court: Do you know of anything I should 
have said? 
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Mr. Henry.: No, I think the record is clear. I would like 
to take an exception, although I think the exception is un¬ 
necessary to Your Honor’s ruling with respect to that be¬ 
cause I do think it is a fatal variance. 

The Court: You may be right about it, but a plea of limi¬ 
tation is something that doesn’t leave a good taste in my 
mouth anyhow. 

You take a contract case where the evidence is destroyed, 
and things of that kind, it is a different proposition, but in 
a case like this, where it was simply a technical error of 
pleading, I was compelled to rule as I did for that reason; 
it was purely technical. 

Now the plaintiff comes back and he gives the wording of 
the letter because that same language is used, and for me 
to say that part which is practically the same thing that is 
in the original declaration is barred by the Statute of Limi¬ 
tations the Court doesn’t think that is in accord with cer¬ 
tainly any modern idea of proper practice. 

Mr. Henry: I understand, but I realize the cases that 
have gone on before have been very clear on the exact 
language that needs to be stated in the first instance; if it 
is a direct charge, and this is wholly indirect— 

The Court: I don’t see anything indirect about it. He 
said he was everything but a gentleman. 

1-F Mr. Samuel Brown: Your Honor, in dismissing 
their motion would you set the time limitation within 
which they are to answer? 

Mr. Henry: I was about to suggest, if Your Honor please, 
that my client has not been in good health. He has had one 
stroke and he either has already gone or is planning this 
week to go out of town, down South. 

The Court: How much time would you like? 

Mr. Henry: I am afraid I will have to get him in and 
talk with him specifically about these things. Ordinarily it 
would be ten day, but I would say two to three weeks. 

The Court: Three weeks. 

Mr. Henry.: Thank you. 


Mr. Brown: That would be the 27th. 

Mr. Henry: I don’t believe an order simply denying the 
motion would be appropriate. 

The Court: I think it ought to show that the limitation 
bars everything except that specific language. 

Mr. Brown: He could raise that the trial date. 

The Court: I don’t object to putting it in. It is in the 
record anyhow. 

Mr. Brown: When we go to pre-trial the Judge would 
then stipulate in the record that the actionable words would 
be “Dishonest and unethical.” 

Mr. Henry: I think we could work out an order. 

*••••••••• 

Proceedings Before Morris, J., Trial Justice, on December 

16,17,18, and 19,1947. 

1. Motion for directed verdict at close of plaintiff’s case 

in chief. 

Mr. Nathan Brown: If Your Honor please, the crux of 
the defendant’s contention is that he wants Your Honor to 
rule as a matter of law that truth has been proven. That 
is the crux. 

Mr. Henry: I beg your pardon, the contrary hasn’t been 
proven. The falsity hasn’t been proven; just the reverse. 
The Court: Well, the issue is as he stated, whether or 
not the Court as a matter of law says that there is no 
284 question of the truth or falsity to be determined by 
the jury. 

Mr. Henry: That is right. 

The Court: So it comes to exactly that. 

Mr. Henry: Except it was exactly reversed. It is al¬ 
leged to be false, and the burden is on the plaintiff. 

The Court: I would have to really assume that the mat¬ 
ter in issue is true or substantially true before I could make 
that sort of direction, I think. 

Mr. Henry: Only this, sir, the burden being on the plain- 
4 tiff, the burden, I say, has not been carried. 
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The Court: I thought truth was supposed to be a de¬ 
fense to libel? 

Mr. Henry: It is, but still— 

The Court: Let us not quibble over that, because that is 
the way I am going to act, if I think the matter has been 
shown to be true or substantially true, and that there is no 
question to be decided on that issue before this jury, then 
it seems to me I should grant the motion. 

On the other hand, if it seems to me like it is a matter 
that should be decided by the jury, as to whether it is true 
or substantially true, then it should go to the jury for their 
determination of that, and should they determine it is true 
or substantially true, they should find a verdict for the de¬ 
fendant. 

Should they find it is not true or substantially true, 
285 then they should go into some other question, such as 
malice and damage, and that. 

Mr. Nathan Brown: As Your Honor knows, where the 
facts—where even the undisputed facts in a case are suscep¬ 
tible of two interpretations, the ultimate question of the in¬ 
terpretation of those facts are for the tryers of the facts. 

Now, I had occasion last night to examine the law with 
respect to a charge of this character. 

A Justice of the Peace in New York, in 1942, in the case of 
Peoples vs. State, 38 New York 2d, that is, the supplement, 
page 690, decided December 28, 1942, the facts were these: 

There was a libel action brought by a Justice of the Peace 
against one of the officials who had made a report to his 
superior officers that he had failed to account for funds. 
That was the substance of it, failed to account for those 
funds in time. 

It was significant that the Court said- in that case: 

“When you sued for libel you want us to impute to that 
charge that you didn’t remit—transmit to the State those 
funds on time, that you were dishonest.” 

The Court said: 

“As a matter of law we will not. 
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“All that charge says is you were delinquent.” 

So I say the converse is so strong that here is one ruling 
as a matter of law the delinquency is not necessarily dis¬ 
honesty. 

256 Now, this plaintiff throughout the case is presumed 
to be an honest man. That presumption is even more 

reinforced when you take the action of the Commission that 
Mr. Henry wants to believe in taking action in revoking li¬ 
cense, taking that same Commission and impeaching them in 
giving a license. The Commission cannot give a license to 
a man that is not honest. 

There is a difference between honesty, and there is a dif¬ 
ference between technical violation. 

For example, I could very easily understand why a trus¬ 
tee holding funds that belonged to his client would negli¬ 
gently fail to account for them until a later date. It hap¬ 
pens every day. 

Now, whether or not he did it within a reasonable time, 
the Commission has set it out, not for the purpose of show¬ 
ing dishonesty, he could have very well paid his client, but 
lie didn’t remit on time, that is the substance of it, because 
this man would not have had a license, the inference being 
if he had embezzled funds, he wouldn’t be in this court 
today; he would probably be down serving some time. The 
man didn’t embezzle; that is plain. We wouldn’t have him 
in court today. He wouldn’t be there. They would have 
brought it out he had been convicted of some crime. 

Incidentally, when the defendant in this case recited that 
record he said “dishonest and unethical practices.” That 
conveys to an ordinary person this plaintiff is a dishonest, 
untrustworthy person. He embellished the record. 

257 He decided to put his interpretation on it. His in¬ 
terpretation on the state of the record is one that he 

makes at his own risk. 

Although Your Honor throughout this case has been talk¬ 
ing about the doctrine of substantial truth, I am not too 
satisfied that substantial truth is necessarily a good de- 
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fense, for the simple reason that I think the truth must be 
as broad as the libel. The only time substantial truth has 
come into these cases is a modern doctrine that has been 
urged upon the Court by newspapers, that in the hustle 
and bustle of their business, they get reports from their 
reporters that so-and-so has been convicted, and actually, 
with no malice toward the individual, make an account of 
it; and then an error occurs, in the transmission of it, and 
they will say instead of a man being arrested for larceny, 
they may have said he was convicted of larceny, and then 
they can plead—well, I don’t want to go that far. 

The Court: I think you are going much further than 
the rule says. 

Mr. Nathan Brown: As long as they say the man robbed 
22 H Street, Northeast, and it developed that he robbed 24 
H Street, Northeast, that that is substantially the same, or 
that A robbed John of a black horse, and it developed that 
it was a white horse. 

The Court: Or it might have even been two sheep. The 
question as I see it, and I do think I am pretty well 
288 settled in my mind on it, because I have had it argued 
before me so many times in this same court, is that 
when truth is pleaded as a defense, it must be shown if there 
be any variation between what the facts as established here 
are, and what the person said, that that difference must be 
such that it would have made no difference on a reasonable 
mind of a person hearing it, had the actual facts been stated 
as they are shown to be, as contrasted with what was said 
to be in the libelous publication. 

Mr. Nathan Brown: That is true. 

The Court: That is the rule of substantial truth that I 
think has application. 

Mr. Nathan Brown: Well, the several cases that I have 
read have used the language that the libel must be as broad 
as the truth, and having read cases along the doctrine of 
substantial truth— 

The Court: I just don’t get what that means, that the 
libel must be as broad as the truth. 
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Mr. Nathan Brown: The truth must be as broad as the 
libel. 

The Court: The truth must be as broad as the libel. It 
is a nice, catchy phrase, but I don’t get the content of it. I 
don’t see what is meant by that. 

Mr. Nathan Brown: If a person was convicted of driving 
—or passing a red light, and a report went out that he was 
convicted of driving while drunk. 

289 The Court: I couldn’t see any substantial truth 
to that. 

Mr. Nathan Brown: That is true. I am not too much 
afraid of the doctrine of substantial truth in the case at all, 
but, as I say, that probably won’t be an issue. I just men¬ 
tion that these several cases have used that expression. 

The Court: What you are arguing, as I understand it 
now, is that what was said is not substantial truth as devel¬ 
oped by what the evidence shows, and therefore there is a 
question—at least not what the Court should say is such— 
and ought to be decided by this jury. 

Mr. Nathan Brown: That is correct. 

The Court: Let us go ahead with that, then, and elabor¬ 
ate on it. 

Mr. Nathan Brown: Dishonesty involves an element of 
moral turpitude, it means one of no integrity, it means dis¬ 
posed to cheat or defraud. 

The Court: I think I agree with you. 

Mr. Nathan Browm: That is the reasonable interpreta¬ 
tion of calling a man dishonest. Failing to remit to a client 
properly, without showing that "there was a fraudulent in¬ 
tent to cheat, to use the client’s money, to misappropriate 
the client’s money, without that showing there is no proof 
of dishonesty. 

Now, I think Your Honor can almost take judicial notice 
of the practices of real estate brokers, or, for that 

290 matter of any fiduciary of this Court. This Court is 
constantly calling its fiduciaries to account. They 

are not dishonest. I don’t know the rule, I think it is Rule 
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37 of the Probate Rules,—you are delinquent in your ac¬ 
count, come in and report to this Court. Are we going to 
call that fiduciary a dishonest person? Of course not. 

And there are reasonable differences. Mr. Henry says 
yes. I say no. Your Honor may say yes. Someone else 
may say no. Triers of facts may differ, and if there is an 
opportunity for fair-minded, reasonable people to draw dif¬ 
ferent inferences from the proven facts, it is for them to 
decide. 

The Court: Yes, I agree with you on that, entirely, that 
if there is a basis here for reasonable men to differ on what 
the implications are, then it is a matter for them to say 
whether what is said is true or not. 

Now, do I get correctly your contention that you meet the 
argument made by the plaintiff on the proposition that the 
findings of the Commission of the violation of the section— 
whatever it was—subsection (g) carried with it not neces¬ 
sarily the inference of unethical and dishonest conduct, but 
a conduct of a lesser degree to opprobrium, such as delin¬ 
quency of some kind not amounting to unethical or dishon¬ 
est conduct? 

Mr. Nathan Brown: Delinquency and carelessness; not 
dishonesty. There is quite a difference, quite a difference. 

Mr. Samuel Brown: I would like to say, Your 
291 Honor, suppose a real estate broker had funds in 
his hands belonging to his client, and say a man after 
a week decided he wanted his money, and the broker had 
some reason to withhold it. Maybe there was litigation, 
maybe it was an escrow fund, some reason. That man could 
go in and file a complaint against this man, and the Real 
Estate Commission could find that he was withholding it for 
an unreasonable length of time, which might be a week. This 
jury here might find that was not correct. That is not con¬ 
clusive. It is not a conviction. I say dishonesty connotes a 
conviction. 

The Court: It would be a pretty sorry sort of a Board 
that would revoke a man’s license under conditions such 
as you have just alluded to. 
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Mr. Samuel Brown: Suppose they did, Your Honor. 

The Court: Presume, then, they did it, and they did it 
properly and fairly, and w T e have got to do that. 

Mr. Samuel Brown: That is right. Let us assume they 
are fair, and we can also assume maybe they didn’t. We 
are not charging the Commission was unfair, but we take 
the position that if a broker is charged with withholding 
funds under 8(g) under this act as just a carelessness, neg¬ 
ligence, delinquency, he may not be honest doesn’t neces¬ 
sarily follow. A man could be honest and still withhold the 
funds, and so I say to Your Honor that is the position I 
take. 

The Court: Unless he in some fashion wrongfully 
292 did it, it is inconceivable in my mind the Board would 
revoke his license and refuse to give him another 
when he applied. 

Mr. Nathan Brown: Not if you remember the other pro¬ 
visions. Maybe I had better call Your Honor’s attention to 
these different types of offenses. 

You could have your license revoked for making any sub¬ 
stantial misrepresentations. 

The Court: That is certainly dishonest. 

Mr. Nathan Brown: He could make a false promise of a 
character likely to influence, persuade or induce. 

The Court: That is dishonest. 

Mr. Nathan Brown: He can pursue a continued and fla¬ 
grant course of misrepresentation, making of false prom¬ 
ises through agents or salesmen or advertising or otherwise. 

The CouTt: That is dishonest. 

Mr. Nathan Brown: He can act for more than one party 
in a transaction. 

The Court: There is certainly something wrong with 
that sort of a situation, isn’t there? 

Mr. Nathan Brown: Wrongful, dishonest? 

The Court: I think so. 

Mr. Nathan Brown: Accepting a commission for valu¬ 
able consideration as a real estate salesman for the per- 
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formance of any of the acts specified in this- act, from any 
person, except his employer, who must be a licensed real 
estate broker. 

293 Accepting a commission or valuable consideration 
as a real estate salesman for the performance of any 

of the acts specified in this Act, from any person, except his 
employer, who must be a licensed real estate broker. 

I will pass over that for a moment. 

The Court: Those stand in a little different relationship, 
since they then have recourse against the licensed employer 
who causes it to be done, so it is wrongful conduct. 

Mr. Nathan Brown: Representing or attempting to rep¬ 
resent a real estate broker other than the employer, with¬ 
out the express, knowledge and consent of the employer. 

The Court: There is some deceit about that, too, that 
makes it pretty dishonest, I think. 

Mr. Nathan Brown: Failing, within a reasonable time— 
that is ours—to account for or to remit any moneys coming 
into his possession which belongs to others. 

Being unworthy or incompetent to act as a real estate 
broker or salesman in such a manner as to safeguard the 
interests of the public. 

The Court: That is correct, in the realm of gross negli¬ 
gence, possibly. I don’t know. 

Mr. Nathan Brown: Incompetency. 

The Court: Unworthiness, it says. 

Mr. Nathan Brown: Or, to use the alternative, being 
unworthy or incompetent. 

294 Incidentally, when you are found guilty of any of 
these facts, the entire section is set forth. By that I 

mean failing within a reasonable time to account for or to 
remit any moneys coming in to his possession which be¬ 
longs to others— 

The Court: You just read that. What are you saying 
about it? 

Mr. Nathan Brown: You notice there are two charges. 
The Court: Yes. 
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Mr. Nathan Brown: Failing within a reasonable time to 
account for, that is one. 

The Court: Yes. 

Mr. Nathan Brown: Or to remit any moneys coming into 
his possession. 

The Court: The same thing. One with respect to mon¬ 
eys, that have come into his hands, isn’t it—failing to ac¬ 
count ? 

Mr. Nathan Brown: No, one would be whenever a real 
estate broker secured funds in his hands which he hasn’t 
yet remitted. 

The Court: Yes. 

Mr. Nathan Brown: And, one, they say you should ac¬ 
count to your client as to the funds you have on hand. 

The Court: That is right. 

Mr. Nathan Brown: And then there is a secondary 
charge of funds on hand which should have been remitted 
to your client. 

295 The Court: It might possibly be shown with re¬ 
spect to the same funds, or it might possibly be only 
one of them. He might have accounted, but just not paid 
the money. 

Mr. Nathan Brown: Paying a commission or valuable 
consideration to any person for acts or services performed 
in violation of this Act, or, (j) any other conduct, whether 
of the same or a different character from that hereinbefore 
specified, which constitutes improper, fraudulent, or dishon¬ 
est dealing. 

Note the word “improper.” 

The Court: I note the word “improper,” but don’t you 
think that carries with it something of a general class of 
action, they all have in them something of a dishonest char¬ 
acter, except possibly this—I have forgotten what you called 
it. It was coupled with 2i unworthy.” 

Mr. Henry: That was a salesman’s reference. 

Mr. Samuel Brown: No, there is something in here with 
reference to a broker, which, of course, would not be dis¬ 
honesty. 
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Mr. Nathan Brown: The word “dishonesty”—inciden¬ 
tally, this is taken from a case in California interpreting the 
Real Estate Broker’s Act there—I could not find any inter¬ 
pretation of this Virginia provision. I thought the similar¬ 
ity would be striking. The word “dishonesty,” used in the 
Real Estate Commission laws of California, this is the Su¬ 
preme Court of Appeals of California, “denotes an absence 
of integrity, a disposition to cheat, deceive or de- 

296 fraud,” and it means “fraud, deception, betrayal and 
faithlessness”—they went on and gave all these ele¬ 
ments of dishonesty. 

Incidentally, he was charged there with some technical 
violation which the Commission had held to be dishonest, 
and they held not all acts under that particular act could be 
called dishonest. 

For example, the Real Estate Commission laws may, in 
addition to these, provide for certain licenses to be posted 
in a certain place. 

Now, in the face of the New York case which I have just 
cited to you, and in the face of numerous cases involving 
dishonesty in fiduciary bonds which have gone up to the 
courts, if that all constitutes dishonesty, tellers in banks, 
kiting checks, and so forth, they sent everything to the jury 
as to whether or not that was dishonest, because that con¬ 
notes a vile thing. 

We have got to recognize this same Commission that came 
up and heard this case found that the man was an honest 
man, found that a reasonable inference to draw. If they 
found he was an honest man— 

The Court (interposing): Let us analyze that a little, 
because it is awfully easy to get into a situation. 

They found him guilty on the violation that brought about 
the revocation of his license. There was subsequent refusal 
on their part to issue him a license on application. 

297 Mr. Nathan Brown: Unexplained. 

The Court: Well, but it doesn’t take a lot of ex¬ 
planation, does it? He applied for it, and they didn’t issue 






it, because they didn’t think he came within that part of 
the— 

Mr. Nathan Brown (interposing): There is no testimony 
in this case as to why they did not issue it. 

The Court: I presume that when the laws says it shall 
only be issued to somebody who is worthy, or whatever the 
language is, and after application was made and it was re¬ 
fused, undoubtedly the inference to be drawn is they did it 
for that reason. 

Mr. Henry: May I interrupt just enough to say plaintiff 
did testify on my interrogation that in 1942, denial was 
based on the 1941 action? 

The Court: Possibly he did, but it so inevitably follows 
that there can’t be any reasonable dispute of fact on that 
score. 

Anyway, they subsequently come along, I believe that 
was sustained by a court action, of some sort that sought 
to test it, but I don’t think that either adds or takes away 
from it. They subsequently granted him a license. 

Is that very different in effect from what happens, for in¬ 
stance, when a court suspends a lawyer from practice? They 
wouldn’t suspend him unless he had done something wrong, 
but they don’t feel it was so wrong for ever and ever 

298 he shan’t be permitted to practice his profession. 
They might have found here there was no embezzle¬ 
ment, no stealing, in the sense it made permanent disbar¬ 
ment necessary, or permanent prevention from practicing, 
but would that make it any the less the action which they 
would take to punish what they considered to be a viola¬ 
tion? 

299 Mr. Nathan Brown: A single act, perhaps a dis¬ 
honesty, a single act of dishonesty doesn’t make a 

man dishonest. 

' The Court: I think if I understand what you mean, I 
think I agree with you, although I don’t as you express it. 
I think a single act of dishonesty does make a man dishon¬ 
est with respect to that act, but it doesn’t carry with it the 
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irrefutable inference or presumption he is going to be dis¬ 
honest all the rest of his life. I think that can very reason¬ 
ably be said. 

Mr. Nathan Brown: I call Your Honor’s attention again 
to the phraseology used in the letter of July 12, 1945, at a 
time when the man was issued a license. 

The Court: 1945, of course we are not talking about 
1945, but I assume it is the same form. 

Mr. Nathan Brown: In July of 1945, while the man had 
a license issued by a Commission which Your Honor must 
now infer gave it to because he was an honest man, in July, 
1945, he publishes as the truth that Edwards was a dishon¬ 
est and unethical broker, and had had his license revoked 
for unethical practices—I think it is in the plural. 

Mr. Henry: Present tense? 

Mr. Nathan Brown: I am sorry. I thought I had used 
the pluperfect tense. 

The Court: I don’t know whether you do or not. 

Mr. Nathan Brown: Dishonest practices, plural. 
300 Here is a man in business. The Constitution gives 
him a right to earn a living. Here is a man that from 
1944 to 1945—now, I say this, if they want to bring in his 
bad character, his bad reputation for honesty on this spe¬ 
cific act, they can do it in mitigation of damages. It would 
be a harsh rule, indeed, if this Court were to sanction this 
vile type of slander under the cloak of substantial truth. 

The Court: Well, I am not sure that I can quite go along 
with you on that. The only thing that concerns me is 
whether or not the findings as made by the Board, pursuant, 
of course, to the provisions of the Act under which they 
make them, are substantially in effect the same as that 
which the defendant used with reference thereto. I am a 
long way from your view in saying that it would be absurd 
to say they are. I am not quite along with your opponent in 
the view that he takes that as a matter of law I must say 
they are, and that is the area of question in my mind. 

Mr. Nathan Brown: The three of us differ in that inter¬ 
pretation. 
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The Court: We apparently do, therefore you say we are 
reasonable people— 

Mr. Nathan Brown: And let the jury decide. 

The Court: I say there is a question in my mind about 
it that I want to resolve before I make my decision on 
whether it is or is not a jury question, and that is the 
SOI only question that is in my mind. 

Do you think you could show me anything further 
that might have a bearing on the position that you take it is 
not. I don’t mean here, because I am tired. 

Mr. Henry: It is conceivable, but I am not sure. I think 
Your Honor has diagnosed the problem pretty well, and I 
wouldn’t be able to diagnose it anywhere near so well, but I 
do want to urge one thing in your own diagnosis, and that is 
the effect that they have been trying to give of the technical¬ 
ity version of this 1941 proposition going out of the window 
because of the seriousness of the difficult of 1942 upon appli¬ 
cation which, obviously, then they should have issued a li¬ 
cense, unless they had this question, which is the seriousness 
of the proposition. I think that is the matter— 

The Court (interposing): I think it has a very, very 
strong bearing on it. 

Mr. Henry: Just one other thing. I don’t contend that 
forever bars a man from a license. 

Mr. Samuel Brown: Just a minute. What counsel over¬ 
looked telling you is that there is an absolute rule in the 
statute which says a man’s license can’t be issued for 12 
months if it was revoked, so it doesn’t make a particle of 
difference what the license was revoked for. It could be 

i _ 

something other than dishonesty. They don’t have 
302 the right to reissue it for 12 months. That is the rule 
of the Board. 

Mr. Henry: If they had said all this, you wouldn’t say 
they weren’t fair in not performing their duty, but to infer 
from your statement, your suggested example, they have 
merely taken occasion to revoke it for some minor infrac¬ 
tion, if they had been under the penalty of trying to con- 
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vince a court their action was in accord with the statute, 
that differs the situation a good deal. And one other thing 
I think is important there is the fact that the language that 
was complained of does make reference to this time, this 
period, and not some later period, and it is so clear that he 
is not saying of Fenwick that Fenwick had done something 
with respect to some current activities of Mr. Edw’ards, and 
I think that is highly important, that if Your Honor feeis 
that w^e should in order to be of some further help to the 
Court do any kind of research— 

The Court: Suppose we leave it this w’ay: If you can 
produce something that has a bearing on wrhether or not 
the Court should as a matter of law find this is substantial 
truth, let me know what it is, and particularly if it is any 
Virginia law, anything of that kind, because that is what 
should control. 

Mr. Samuel Brown: Does Your Honor want the citation 
of the Peoples case, this New York case? 

The Court: I have heard what you had to say 
303 about that. I am just giving him an opportunity to 
produce something else, if he can. 

Mr. Barnard: We thought, Your Honor, this talk about 
fiduciaries and dishonesty, I think we overlooked the fact 
whan a fiduciary is removed, it is totally different. 

The Court: Under a rule to show cause? 

Mr. Barnard: It is a private trust. This man had a pub¬ 
lic trust, the same as a position, or anything else, by which 
he had the position where he handled public money. 

The Court: You don’t have to convince me on the point. 
It may not be substantial truth. What you have got to con¬ 
vince me in this matter is whether I must say as a matter 
of law what it is. 

Mr. Barnard: I was thinking about the comments, the 
language in the statute, whether the defendant could rely 
on the words in the statute, using that language right there. 

• • ••*•••*• 
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306 Mr. Henry: But I do have some references here 
which I think are material. 

I started on the search for authorities and have only 
scratched the surface since yesterday at five o’clock, but 
I find, quite frankly, no case on all fours with the circum¬ 
stances and facts of this case. I didn’t really expect to,.but 
I do find authority which Your Honor may not have needed 
at all but which I think brings us up to the point we are here 
discussing. 

That is the question of a directed verdict at this point 
where there is no dispute in the evidence and the evidence 
is clear and the question itself is a question of law. 

The question here would be, in my mind, whether Your 
Honor felt that the question now is a question of law as to 
whether or not the statement made by Mr. Hines in the let¬ 
ter, admittedly referring and connected up with the viola¬ 
tions of the statute involved in the order of revoca- 

307 tion are substantially the same thing or reasonably 
so, that that is a reasonable statement so that if some¬ 
one who knew the original facts and heard the statement 
made by Mr. Hines, they would not feel that they had heard 
something new. That is the point. 

If those facts are established then the only question is 
the interpretation of the language. 

The Court: Are you accurate in that? The situation, as 
I understand it, is this: Whether or not what was said in 
the alleged libelous statement is substantially true or not is 
a question of fact, isn’t it? 

Mr. Henry: No, sir. 

The Court: I think it is. I really do. I think it may be 
determined by an inference from facts that are established, 
but it still remains a fact and, therefore, in the posture that 
the case is in right at the moment, I must not only accept 
as true what the plaintiff’s testimony shows, but I must in¬ 
dulge in all inferences favorable to the plaintiff in a di¬ 
rected verdict. 

The jury is not under that burden in weighing and deter¬ 
mining what the facts are and, by facts I mean not only what 
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have been established but inferences from what have been 
established and they are free to make the inferences that 
they think they should. I am not. I am under the burden, 
and I do not think there is any question about it in this 
jurisdiction, of deciding whether to direct a verdict, 

308 assuming not only all that the plaintiff seeks to prove 
is true, but all inferences that may be drawn there¬ 
from favorable to the plaintiff. 

Mr. Henry: If a jury were permitted to draw inferences 
from these facts instead of there being a duty on the Court 
to construe language which is not a matter for the jury to 
determine, if the Court, in so construing the language, has 
the result of the inferences which are legal inferences or 
have the legal effect of language, then there is no question 
for the jury. 

I do not mean to say that the substantial truth in and of 
itself is not a factual situation but I do mean to say that 
probably, because in some other kind of action or negligence 
might very well be a question of law rather than something 
to be submitted to a jury based upon the facts that are not in 
dispute. 

The Court: In my view, if it is an inference as to which 
reasonable men could not differ, it would then be my duty, 
as a matter of law, to say there was nothing to go to the 
jury to consider. If, on the other hand, I say, “Well, there 
is a difference in language/ ’ what would reasonable men 
infer from that? 

If it is a matter as to which there could be a difference, 
it is a matter for the jury to determine, not for me. 

Mr. Henry: May I say, Your Honor, the question 

309 that the Court would have to decide, insofar as the 
meaning of language that is in written form is con¬ 
cerned, that might preclude the second problem of submit¬ 
ting it to the jury and I say that a reasonable inference, 
drawn from that language, a reasonable conclusion that rea¬ 
sonable persons reading the language and knowing these 
other facts that are not in dispute, if, as a matter of law, 


48 


such a reasonable inference could be established so as to, in 
effect, say that this is substantial truth, it does not have to 
be the only one because it is conceivable that reasonable 
persons could differ on question of fact, but as to a question 
of law which has first had to be obtained and determined, 
we do not go to the second step. 

In that connection, I would liken this to a situation where, 
in a libel and slander suit, a complaint has been filed in this 
Court and, even before answer, a motion to dismiss is made 
on the ground that it does not state a cause of action, and 
in the plaintiff’s own complaint, and here, of course, it is in 
the plaintiff’s case which is identical in its nature and effect, 
it clearly appears these things that have been brought out 
in the trial so far, which I do not need to repeat, but which 
we assume for purposes of my present argument were in the 
plaintiff’s complaint. 

At that stage of the proceeding, it would be the 
310 duty of the Court, in construing that language there, 
to dismiss that case on the authority of cases which 
have gone through this Court and the Appellate Court of 
this jurisdiction, such as the case of Potts vs. Dies, in 77 
U. S. Appeals, D. C. 

TheX’ourt: I don’t know exactly what you are getting 
at, but the rule the Court applies there is quite a different 
rule. If the question is whether or not the complaint has 
stated the cause of action, then the rule indulged in, and 
properly so, is to construe it most strongly against the 
pleader. It is a different rule of construction. It is a rule 
that guides the action of the Court. 

Mr. Henry: No, but a motion for a directed verdict or a 
motion to dismiss the complaint before answer or during 
the period before trial is all wrapped up in the same prop¬ 
osition. 

The Court: Don’t you recognize the difference the Court 
must act under? Don’t you understand the Court does ap¬ 
ply the construction most strongly against the pleader when 
they are trying to determine whether a cause of action has 
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been stated and also the repeated expression of our Court of 
Appeals that, on a motion for a directed verdict, or on a 
motion notwithstanding the verdict, every intendment, 
every inference favorable to the plaintiff must be indulged 
in. 

If you do not recognize that rule, it does not do us any 
good to discuss it further because I feel bound by it. 

311 Mr. Henry: I quite agree that there is a difference 
in that sense, but what I am saying is that if these 

facts, as they now are in this case, were nevertheless before 
the Court on that motion—take the case of Potts vs. Dies in 
which there was a “Trojan horse” metaphor used. The 
Court there determined that the language used was not li¬ 
belous. In that case, it was not on all fours with this case 
on our proposition. There the Court had to determine the 
meaning of the language, not an inference from facts. 

The Court: Certainly not. It is a different proposition 
altogether. 

Mr. Henry: Exactly, but I am saying here that it is not 
an inference that the jury may draw from these facts be¬ 
cause, as a question of law I say to Your Honor, that this 
Court should hold that the words used in the letter are no 
more than the reiteration of the record which is in evidence, 
and that there is no inference that the jury can draw from 
that contrary to that proposition. 

The Court: I am sorry. I do not see it. Did you move 
to dismiss this on the ground that this language was not 
libelous? 

Mr. Henry: You mean before trial? 

The Court: Yes, before trial. 

Mr. Henry: No, sir. 

The Court: You had the right to do it. 

312 Mr. Henry: I did move a series of motions— 
The Court: I am getting to just the narrow point 

here—did you raise the question as to whether the language 
used w r as libelous, per se, or not? 

Mr. Henry: No, I did not. 
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The Court: You could have, and if you had, you would 
have been right in contending that the Court should con¬ 
strue whether it was libelous, per se, or not. 

Mr. Henry: But at that time I did not have the facts in 
the plaintiff’s complaint which wre have before us now. 

The Court: All right. Go ahead. 

Mr. Henry: In the case of Christie vs. Callahan, winch 
w r as a case for a directed verdict, in 75 U. S. Appeals, D. C., 
133, Mr. Justice Rutledge there said that wiiere the evi¬ 
dence of one side is wreak, the legal sufficiency of the evi¬ 
dence to authorize submission to the jury is to be deter¬ 
mined by the Court. 

The Court: Of course it is. It couldn’t be determined 
by anybody else. 

Mr. Henry: All right, sir. 

The Court: The Court has always got to determine 
w’hether there is a Sufficiency of evidence to go to the jury. 

Mr. Henry: All right. I am just starting with a cardi¬ 
nal principle and I say to Your Honor that, as a matter of 
fact, this language used, in the light of the statute 
313 and the violation in the order, you could only come to 
one reasonable conclusion with respect to that and, 
therefore, this language is, as a matter of law, substantial 
truth as distinguished from the proposition of leaving it to 
a jury to determine something which is the construction 
and meaning of words, and there is no conflict of authority 
anywdiere about this proposition, that the construction of 
language in a written document of any kind is for the Court 
to determine, and here is what we have: We have this 
written language in the letter and we have the written 
language in the order, and there it is. 

All we have to do is to have the Court determine the 
meaning as gathered from those two things and not some¬ 
thing to cast to a jury burden, because the jury has one 
function in the court of law and that is not always the trier 
of facts but only the trier of facts after other machinery 
has been used to exhaust the machinery of the Court. 
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It is not the appropriate thing to send to a jury some¬ 
thing that does not have to be sent to a jury, and I say to 
Your Honor that we have here made a clear case where the 
only thing to be done to determine the issue in this case as 
to whether this was a false statement is to determine, from 
an interpretation of that language in those written instru¬ 
ments, so to speak, and that that is the duty of the Court 
and not the duty of the jury. 

314 In that connection, I will say I have, of course, the 
overwhelming authority as to the proposition that 

the Court should make that determination as to language 
in written documents. I also have the cases of Dernberger 
vs. B. & 0., 243 Fed. 21, which was a C. C. A. case in West 
Virginia in 1917, in which it was said the Court must direct 
a verdict where only one inference can be drawn from the 
evidence. 

The Court: Undoubtedly that is the law. There isn’t 
any question about it. 

Mr. Henry: I am coming up to that point, and I say the 
only reasonable inference that can be drawn is the infer¬ 
ence that I say Your Honor should pass upon as a result of 
this motion. 

I have some other incidental things, but I believe we have 
concluded the general effect. 

There is one other case, if Your Honor please, that I do 
recall that says this: Whether a particular inference can 
be drawn from certain evidence is a question of law. In 
other words, you should not leave to the jury the possibility 
of some inference that would be an improper inference. 

The Court: Certainly not. 

Mr. Henry: And that was the case of Blank vs. Coffin, 
126 Pacific 2d, 869. 

There is ane additional Federal case, that of Harris vs. 
Louisville N. 0. & T. Railroad Company, 35 Federal, 

315 121, in which the statement is made that the mere 
denial of instances to be drawn from established facts 

cannot raise a dispute of facts to go to the jury. 
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Of course, here counsel for the plaintiff are contending 
that the inference that we seek should not be the inference 
and our argument back and forth is the kind of a thing that 
is not a factual thing. It is a question of law and should not 
be submitted to the jury. 

The Court: The motion for a directed verdict is denied. 

My view of the case is this: I do consider that what actu¬ 
ally happened makes the statement as to what happened 
substantially true or not, that that is a question of fact. 
Where there is no evidence to support either one side or the 
other, it ought not to go to the jury. Where there is evi¬ 
dence from which inferences may be drawn differently by 
reasonable men, I consider it absolutely necessary for it to 
go to the jury. 

. I am not saying as to what inference I would draw. I 
am not saying that there is not substantial evidence to sup¬ 
port the proposition that the statement made was substan¬ 
tially true, but I am saying that I cannot say that, as a mat¬ 
ter of law, because I consider it to be a question of fact 
and the duty of the Court to construe language in an instru¬ 
ment is clearly the law, but it does not, as I see it, argue 
that this, as a matter of fact, should be decided by 
316 the Court as a matter of law. 

I will undertake, if I am asked to do so, to give appro¬ 
priate instructions to guide the jury, but they are the ones 
to say whether or not a reasonable person would be affected 
in the same way by a report as to what did actually happen 
as by the charge that is alleged to be libelous. 

If it would have the same impact upon that reasonable 
person, it is substantially true. If it wouldn’t, and by that I 
mean that if the fact that actually happened had been 
brought to that notice, this reasonable person would not 
have felt the condemnation of the plaintiff that he did feel 
by having brought to his knowledge the alleged libelous 
statement, it is not substantially true, as I vievr what the 
law is, and I think it is for the jury to decide. 

Let the jury come in. 

• ••••••••• 
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2. Motion for directed verdict at close of all evidence in 

the case. 

508 Mr. Henry: If we can continue to interrupt this 
for the moment—for the record, I renew my motion 
for a directed verdict. 

The Court: For the reasons stated, the motion is denied. 
I don’t see any purpose in going over the same thing. I 
don’t think anything has happened since my previous action 
that would alter my action here. 

Mr. Henry: I understand, however, it is at least precau¬ 
tionary, if not necessary, to renew the motion at this time. 
The Court: You have made it. 

Mr. Henry: Yes, and for all the reasons, and I assume 
it is denied for all the reasons. 

The Court: That is right. You have your exception. 

3. Extracts from testimony of plaintiff’s witnesses. 

228 Nellie M. Edwards was called as a witness on be¬ 
half of the plaintiff and, having been first duly sworn, 

was examined and testified as follows: 

Direct Examination 

By Mr. Samuel Brown: 

Q. Will you state your full name, Mrs. Edwards, please? 
A. Nellie M. Edwards. 

Q. Where do you reside? A. 6005 North Washington 
Boulevard, Arlington. 

Q. Are you the wife of Thomas E. Edwards, the plaintiff 
in this case? A. Yes. 

Q. How long have you been married, Mrs. Edwards? A 
Thirty-one years. 

Q. And do you do business from your home ? A. I 

229 do. 

Q. Do you have an office there ? A. Yes. 

Q. Now, what kind of business are engaged in? A. Real 
estate. 
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Q. As what kind— A. (Interposing) Real estate. 

Q. In what capacity in real estate ? What kind of license 
do you hold? A. Well, I hold a salesman’s and a broker’s. 
Q. A what? A. Salesman’s license. 

Q. Let me show you the license. Do you have your li¬ 
censes, or do I have them? Do you have them? A. Yes, I 
have them here. 

Q. All right. May I have them? A. Yes. 

Q. Now, in 1940—keep them out— I am going to refer to 
them. 

In 1940, were you licensed by the Virginia Real Estate 
Commission for the purpose of selling real estate? A. I 
was. 

Q. In what capacity were you licensed ? A. I was a sales¬ 
man. 

230 Q. A what? A. A salesman. 

The Court: Keep your voice up so you won’t have 
to repeat it every time. 

The Witness: I was a salesman. 

By Mr. Samuel Brown: 

Q. What do you mean by salesman? What kind of license 
did they issue to you? A. They issued a broker’s license to 
me. 

Q. Have you ever held a salesman’s license? A. Yes, sir. 
Q. For how long a period? A. For about two months. 

Q. What year was that? A. 1939. 

Q. And who were you a salesman for at that time? A. 
J. Wesley Buchanan. 

Q. Were you ever a salesman for the real estate firm that 
you are in? A. No. 

Q. Do you know the defendant, Needham C. Hines or 
N. C. Hines, who sits over here at counsel table? A. I don’t 
—I never—I never knew Mr. Hines, no. 

Q. Did you ever have any conversation with him? A. 
Yes. 

Q. And under what circumstances? A. Well, in 

231 the spring of 1942 I had a client by the name of King, 
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Mrs. King, who had a piece of property in Alexan¬ 
dria, off of Russell Road, a very fine piece of property she 
was going to sell. I had a client at that time that was in¬ 
terested in just that kind of property, so I called Mrs. King 
and asked her if I might show the property, and Mrs. King 
said yes, she would be very glad. 

Q. Don’t tell us now what Mrs. King said. Don’t tell us 
anything about your conversation with Mrs. King. A. She 
said yes. I took my client over and showed her the prop¬ 
erty. At that time Mrs. King informed me she was ne¬ 
gotiating— 

Mr. Henry (interposing): If Your Honor please, I ob¬ 
ject to what Mrs. King informed her. 

Mr. Samuel Brown: I think I will question and answer. 

The Court: Wait just a minute. You are withdrawing 
the question? 

Mr. Samuel Brown: I will withdraw the question, and 
question and answer. 

By Mr. Samuel Brown: 

Q. As a result of Mrs. King’s property, what happened 
after that? What did you do? A. I was waiting the next 
morning to hear from Mrs. King, to know if Mr. Hines had 
gotten an exclusive on the property that night. I 
232 didn’t get the call from Mrs. King, but I got a very 
surprised call from Mr. Hines, whom I had never 
seen or heard from in my life. He asked if it was Mrs. Ed¬ 
wards speaking, and I said yes. He said * ‘This is N. C. 
Hines. I am the President of the Arlington-Alexandria- 
Fairfax Real Estate Board, and I want to know what you 
mean by calling Mrs. King and asking her about selling that 
piece of property when you knew I was getting an exclusive 
on it?” 

I said, “Mr. Hines, I don’t even know you, and I certainly 
had no intention of doing anything like that.” 

He said “Well, you know that you—that kind of prop¬ 
erty—you can’t handle that sort of property. Why are you 







trying to go after property like that?” He said “That is 
out of the question.” 

Mr. Henry: I object to any further line of this sort 
Mrs. Edwards says she doesn’t know Mr. Hines, and the 
only time she ever had any conversation with him, so-called, 
was over a telephone. I would like to have her identify Mr. 
Hines more clearly. There are two Mr. Hineses, several of 
them, two by the initials N. C. 

The Court: If there is some question as to the identity 
of the person with whom she had this conversation, I think 
myself it properly ought to be inquired into. Apparently 
there has been a confusion of identity at one time or 
another. 

Mr. Samuel Brown: If Your Honor please, she said he 
told her he was President, and the record shows— 

Will you read the answer back, Miss Reporter, please ? 

233 (The record was read by the reporter.) 

The Court: Stop there a minute. That does tend to 
identify him, doesn’t it? 

Mr. Henry: That is her understanding. 

The Court: It is her statement of what the conversation 
was. 

Mr. Henry: Yes, but I think she ought to identify the 
person, however, more adequately. Anybody could have 
done that. She has no assurance that it was any particular 
person. I was trying to find out— 

The Court: She is saying somebody called her up, said 
his name was N. C. Hines, he was President of this real 
estate board. 

Mr. Henry: If she said that, I wouldn’t object. 

The Court: She did say that. 

Mr. Henry: She said “Mr. Hines called me.” She meant 
“Someone called.” Whether that is someone else— 

The Court: Well, I think I will let her testify to it. 

Mr. Samuel Brown.: Will you read the last part of her 
answer so she can continue? 

(The record was read by the reporter.) 
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By Mr. Samuel Brown: 

Q. What did he say to you then? What did you say to 
him? A. I said “Well, I think we have the right to 

234 do that if we want to.” 

He said “Well, I just want to let you know that 
you do not belong to the Board, and as long as I have any¬ 
thing to do with it, you shall never belong to it. I have 
gotten your husband’s license, and I intend to get yours, 
and I intend to run such people as you out of business and 
out of the County. Do you understand that? 

I said “Mr. Hines, I don’t know what you are talking 
about—” 

Mr. Henry: If Your Honor please, may I interrupt? 
From the conversation that is being related, it is evident 
that the matter being related is not in issue in this case. 
It may be something that did occur—I don’t know—but the 
point is it is not relevant here to this issue, and being 
immaterial and irrelevant, I object to it. 

The Court: Well, I don’t quite agree with you on that. 
I have excluded matters I thought were not issues in this 
case, but the conversation in question could be considered 
in connection with the action that was taken. It was subse¬ 
quent to that action, as I understand it—no, it was subse¬ 
quent to the revocation, but prior to the statement. 

Mr. Henry: That is right, and had to do with Mrs. 
Edwards and not Mr. Edwards. 

The Court: It made reference to Mr. Edwards. I think 
it admissible. 

235 Mr. Samuel Brown: Is Your Honor finished? 

The Court: I am finished. Are you finished? 

Mr. Samuel Brown.: I don’t know whether the witness 
finished. 

The. Court: Is the witness finished? 

Mr. Samuel Brown: That is what I was trying to find 
out, Your Honor. 

The Court: Have you finished stating what was said? 
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The Witness: Well, then he told me that he wanted me 
to thoroughly understand that, and wanted to be sure that 
I did understand it, and I told him yes, I thought I under¬ 
stood it, but I wanted him also to know he was talking to a 
lady, and talking to a person who had never had anything 
like that before, and I was certainly surprised and shocked, 
and I wanted him to know I was hanging up on him right 
then, and I did, and that ended the conversation. 

By Mr. Samuel Brown: 

Q. After that conversation took place, what happened 
after that ? A. I lost my license after that. 

Q. Before you lost your license, did you receive any com¬ 
munication from the Virginia Real Estate Commission? A. 
Yes. 

Mr. Samuel Brown: Would you mark this for identifica¬ 
tion? 

The Clerk: No. 14. 

236 (Notice to Appear before the Virginia Real Estate 

Commission, addressed to Mrs. Nellie M. Edwards, 
dated May 7, 1942, was marked Plaintiff’s Exhibit No. 14 
for Identification.) 

By Mr. Samuel Brown: 

Q. I hand you Plaintiff’s for Identification 14, and ask 
you if that is the communication you received from the 
Virginia Real Estate Commission? A. Yes, this is the 
memorandum. 

Mr. Samuel Brown: I would like to offer this in evidence. 

The Court: All right. Let us see if there is objection. 
Any objection to this? 

Mr. Kenrv: I haven’t had an opportunity to examine it. 

The Court: I am sorry. Pass it over to them. 

Mr. Henry: If Your Honor please, we do have objection 
to it on the ground that it is not linked up as an issue—to 
an issue in this case, and our general objection still stands. 

The Court: What is the purpose of that? 





Mr. Samuel Brown: Two purposes, two-fold: First of 
all, to impeach the credibility of the defendant, and sec¬ 
ondly, to show malice. 

The Court: What has that got to do with it? Is he a 
complainant in that? 

Mr. Samuel Brown: Yes, Mr. N. C. Hines is the com¬ 
plainant. 

The Court: Is it this Mr. N. C. Hines? 

237 Mr. Samuel Brown: I am going to connect that 
up with further testimony. 

The Court: I will wait until you connect it up with fur¬ 
ther testimony, because as it stands now, I can’t see any 
materiality. 

By Mr. Samuel Brown: 

Q. As a result, Mrs. Edwards, of the filing of this com¬ 
plaint, or as a result of the receipt of this communication in 
Plaintiff’s Identification No. 14, did you go before the Vir¬ 
ginia Real Estate Board at a hearing? A. Yes. 

Q. And who appeared and testified against you? A. This 
gentleman right over here, Mr. Hines. 

Q. And you identify him positively as the gentleman who 
appeared and testified against you? A. Yes, I can, right 
there; with the glasses on. 

Mr. Samuel Brown: I now offer it in evidence. 

The Court: What have you to say in the light of that? 

Mr. Henry: My general objection still stands. I am in 
this position: that to begin with, the very reference to Mrs. 
Edwards in this case, in any action for or against or on 
behalf of her has no relevancy. 

The Court: None in the world. * It is only in so far as it 
relates to the matter that is in issue, as to whether it is 
admissible. 

238 Mr. Henry: And the only time this matter comes 
up is merely as a result of the plaintiff having called 

Mr. Hines, on the witness stand, and having interrogated 
him about such matters, and they are the ones who have 
made the basis of the ground on which they now pursue this 
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line of questioning, and it is not something we have opened, 
that they are trying to combat. It is something that they 
presumably laid a very false foundation for in the begin¬ 
ning, and now they are trying to mend it in some way; and 
I say to Your Honor that isn’t anything that is material to 
the issue, and w T e shouldn’t be burdened with having to try 
to fight that issue here. We didn’t present the issue, and 
the only way it has come into the case has been incidentally, 
as a result of their interrogation of the defendant. 

The Court: I will admit it. 

(The document heretofore marked as Plaintiff’s Exhibit 
No. 14 for Identification, was reecived in evidence.) 

Mr. Samuel Brown: I would like to read it to the jury. 

This is an official communication under seal of the Vir¬ 
ginia Real Estate Commission, headed “Commonwealth of 
Virginia, Virginia Real Estate Commission.” 

“May 7, 1942. 

“To Nellie M. Edwards and the 
Edwards Realty Company 
6005 N. Washington Boulevard 
Arlington, Virginia 

239 “You are hereby notified to appear before this 
Commission with reference to the complaint of N. C. 
Ilines with regard to your unfair and unethical practices 
concerning the property of Mrs. Sadie King, 2600 Russell 
Road, Alexandria, Virginia; this cause having been con¬ 
tinued from April 24,1942, and that May 20,1942, at 10:30 
o’clock A.M. at Room 220, Arlington County Court House, 
Arlington, Virginia, has been set as the time and place for 
hearing any defense you may care to make thereto. 

1 “Please govern yourself accordingly. 

“Virginia Real Estate Commission 
“By C. C. Boisseau 
“Secretary.” 

That will be Plaintiff’s 14, as I understand, Your Honor. 


61 




By Mr. Samuel Brown: 

Q. At the hearing of this complaint did Mr. Hines appear 
and testify personally? A. Yes. 

Q. At the conclusion of the hearing on this complaint, 
what, if anything, happened? A. At the conclusion of that 
hearing I later—I got my license after that. 

The Court: I don’t quite understand what hap- 

240 pened. After the hearing she—go ahead. 

Mr. Samuel Brown: I am trying. 

By Mr. Samuel Brown: 

Q. At the conclusion of the hearing -what did the Com¬ 
mission do, if anything? A. They went back to Richmond. 

Q. Did you hear from them later? A. Yes, I got a letter 
from them telling them my license would be—I would get 
my license. I got my license then for the end of 1943— 
for ’42 and ’43. 

Q. Do you have those licenses with you? A. ’43, the 
end of ’43. 

Q. All right. Take the licenses out, please. 

Mr. Samuel Brown: I think, Your Honor, I will have 
these marked for identification first. 

The Clerk: Four of them? 

Mr. Samuel Brown: Yes. 15,16,17 and 18. 

The Court: Let me see them a second. All right. 

(The licenses referred to were thereupon marked, respec¬ 
tively, Plaintiff’s Exhibits 15,16,17, and 18, for Identifica¬ 
tion.) 

By Mr. Samuel Brown: 

Q. I hand you Plaintiff’s 15, 16, 17 and 18, and ask you 
if they are your licenses? A. Yes, they are my license cards. 

Q. You were licensed as a broker? A. Yes. 

241 Mr. Samuel Brown: I offer these in evidence. 

The Court: Yes; show them to counsel. 

Mr. Samuel Brown: Yes, Your Honor. 
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By Mr. Samuel Brown: 

Q. Are you presently licensed as a real estate broker 
in the— 

The Court (interposing): Wait a minute. 

Mr. Samuel Brown : I thought, Your Honor, while he 
was looking at them, I would— 

The Court (interposing): Well, I know; but he is not 
only supposed to look at them, but hear your questions; 
and it is a little hard to do both at once. 

Mr. Samuel Brown: All right, sir. 

Mr. Henry: I have a general objection. 

The Court: The same you asserted with respect to this 
other thing? 

Mr. Henry: Yes. 

The Court: I will let them be admitted. I am not sure 
what they bear on. They are for 1940,1941,1942, and 1944, 
aren’t thev? 

Mr. Samuel Brown: That is correct. 

Mr. Henry: That is right. 

(The documents previously marked Plaintiff’s Exhibits 
15, 16, 17, and 18, for Identification, were received in evi¬ 
dence.) 

242 The Court: The matter you have been talking 
about heretofore had to do with the revocation of the 
license in 1943, or what? 

Mr. Samuel Brown: 1943; that is correct. 

The Court: Was that or wasn’t it revoked? I couldn’t 
understand from the witness’ answer. 

Mr. Samuel Brown: All right. We will ask her. 

By Mr. Samuel Brown: 

Q. Was your license or was it not, revoked? A. It was 
revoked. 

Q. That was for what period, Mrs. Edwards? A. It was 
for the whole year 1943. 

Q. Do you hold a license at the present time from the 
Virginia Real Estate Commission? A. Yes. 
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Q. Did you hold one last year? A. Yes. 

Mr. Samuel Brown: Your Honor, I would like to intro¬ 
duce the 1945, 1946, and 1947 licenses. 

Mr. Henry: The same objection. 

The Court: I have some difficulty in seeing the relev¬ 
ancy, but I will let them in. 

(The licenses referred to were marked respectively 
Plaintiff’s Exhibit Nos. 19, 20 and 21, for Identification 
and received in evidence.) 

By Mr. Samuel Brown: 

Q. Did you have any other complaints filed against you 
by the defendant, N. C. Hines? A. There were sev- 
243 eral complaints filed after that, Mr. Brown. 

Q. Now, was there a complaint filed against you 
by the defendant in which Mr. Benjamin Hedrick repre¬ 
sented you? Don’t answer this. 

Mr. Henry: If Your Honor please, I think that is very 
leading. I think if she has any personal knowledge she 
should be able to state it. 

The Court: Don’t lead the witness. 

Mr. Samuel Brown: I am not leading, Your Honor. She 
said there were several complaints. Now I am referring to 
a specific one. 

The Court: Why don’t you ask her what complaints 
were filed against her and let her answer? 

By Mr. Samuel Brown: 

Q. What other complaints were filed against you? A. 
There was a complaint where I was accused of having un¬ 
licensed sales people in our organization, which we did not 
have. There were many little things that were—we were 
accused of, that had no foundation whatever. 

Q. I asked you—wait a minute. A. And there were so 
many— 

Q. I want the specific complaints. I don’t want the de¬ 
tails of the complaints. I want to know if there were 
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244 other complaints filed against you by this defendant, 
Mr. N. C. Hines. A. The one we had unlicensed sales 

people in our office. 

Q. I hand you an order— 

Mr. Henry: If Your Honor please, I object to the coun¬ 
sel handing the document which will refresh the lady’s 
memory, unless she is in a position of saying she doesn’t 
remember. 

The Court: I believe she has said she doesn’t remember. 
She said there were several. 

Mr. Henry: She hasn’t said that. 

The Court: She hasn’t said she doesn’t remember which 
one? 

Mr. Henry: She can’t state the names—if she can state 
the names, I think— 

The Court: Read what she did say. I understood her to 
say there were so many she couldn’t remember. 

(The record was read by the reporter.) 

The Court: Let us get it straight. 

Do you remember the instances in which complaints were 
filed against you before the Commission by this defendant? 
Do you or don’t you remember? 

The Witness: Yes, sir. My license was then up for hav¬ 
ing these unlicensed saleswomen in my office, which I did 
not have. 

The Court: When was that? 

The Witness: That was in ’4—that was at the same time 
—all this seemed to come about at the same time. 

245 Mr. Samuel Brown: Give the Judge a date. 

The Witness: It was in 1943, around the latter 
part of 1942, first of 1943; around in that time. 

The Court: Wait a minute. I am all confused. Maybe 
you understand it Maybe the witness does. Do all of 
those have to do with the hearing you did have in 1943? 

The Witness: Oh, it was all— 

The Court: Then it is perfectly improper. 
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Mr. Samuel Brown: The witness has given that answer; 
but, Your Honor, I didn’t ask her to give that answer. 

The Court: I did ask her. I mean, does it all relate to 
this hearing that was had in 1943, that resulted in the revo¬ 
cation of the license for that year? 

The Witness: Yes, sir. 

The Court: Well, then, that is the only one, isn’t it? 

By Mr. Samuel Brown: 

Q. Just one hearing? Was there any other hearing sub¬ 
sequent to that where Mr. -Hines was the complainant 
against you? A. I can’t remember, Mr. Brown. 

Q. Could I refresh your recollection? Can I refresh your 
recollection? A. Yes. 

Q. Did Mr. N. C. Hines file a complaint against you in 
1946? A. Oh, yes, I do remember that. 

246 Q. And in that case did Mr. Hines appear to tes¬ 
tify against you before the Commission? A. Yes. 

Mr. Samuel Brown: I would like to show this, Your 
Honor, to refresh her recollection of the situation. 

Mr. Henry: If Your Honor please, I object at this time. 
He has already refreshed her recollection. 

The Court: Oh, well, let her see what it is. Let us get 
at the facts in this thing, not whether or not one recalls. 

The Witness: No, they just threw this thing out after 
this came up. 

The Court: I can’t hear you. 

The Witness: They just didn’t do anything about this 
at all. They didn’t hear it. 

The Court: There wasn’t a hearing in which he ap¬ 
peared as a witness? 

The Witness: No, not in this particular instance, but 
at that time I was called before the Commission, and they 
didn’t do anything with it. 

Mr. Samuel Brown: That is all of this witness. 

Mr. Henry: Mr. Brown, do you have a similar document 
with respect to the other case? 
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Mr. Samuel Brown: You mean an opinion and order? 
Mr. Henry: Yes. 

Mr. Samuel Brown: No, I don’t. Do you? 

Mr. Henry: No. 

247 Cross Examination 

By Mr. Henry: 

Q. Mrs. Edwards, I believe you testified as you got on the 
stand you were in business as a real estate salesman; is that 
correct? A. I am a real estate broker at the present time, 
and I was a real estate salesman for two months with 
J. Wesley Buchanan. That is what I testified to, and that 
is right. 

Q. You also testified you now have a salesman’s license; 
did you not? A. I now have a broker’s license. 

Q. I understand; but you also testified, as you got on 
the stand, the first question was to— A. No. 

Q. You did not? A. No. 

Q. If you did so testify, you would like to change your 
testimony to agree with your later testimony? A. I said I 
had a salesman’s license for two months, with J. Wesley 
Buchanan. 

Q. I understand that. A. I have never had a salesman’s 
license since I have been in business for myself; no, never. 
Q. So that you want to make that as your definite state¬ 
ment ? A. That is my definite statement. 

248 Q. Instead of anything you might have said? A. 
I have never been anything but a broker since I have 

been in business with—for myself. 

Q. When did you first know Mr. N. C. Hines, the defen¬ 
dant here, personally? A. The first time I ever laid eyes 
on Mr. Hines to know who he really was, was at the auction 
sales of Mrs. King’s property, which was never auctioned, 
to my knowledge. 

Q. Did you attend the auction? A. I attended the auc¬ 
tion, yes. 

Q. And that was when—in what year, would you say? 
A. I would say the latter part of 1942. 
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Q. Latter part of 1942! A. Yes. 

Q. Did you have an exclusive listing on the King prop¬ 
erty! A. No, I did not. 

Q. Now, I believe, Mrs. Edwards, you testified about 
losing your license after that first complaint; is that cor¬ 
rect? A. That is right, I lost my license. 

Q. Could you tell us more definitely when that was, what 
year? A. If I remember correctly it was at the end of ’4 
—at the end of ’42, and all of ’43. 

249 Q. Then would that be the license for the year 
1942 so far as the end of that year was concerned? 

A. Yes, it was the end—it was all of ’43 and a part,—if I 
remember correctly—of December, which is our fiscal year, 
31st of December, for the end of this license period. 

Q. Now, did that 1943 period—was that license applied 
for for that year? A. Yes, and I didn’t get it. 

Q. It was denied? A. That is right. 

Q. So that your testimony, as I recall, was to the effect 
that—other parts of your testimony, was to the effect that 
after this hearing on the revocation of your license by the 
Commission, they went back to Richmond, and that you got 
a letter from them, or communication from them, and that 
that communication reinstated your license. Is that the 
substance of your testimony? A. No, we had quite some 
expense and difficulty and loss of our living and health and 
everything else pertinent to that for the whole year of 1943, 
a trip to California, plus about $5,000, saying nothing about 
the amount of business which we lost, which was the best 
year in the real estate business, the year of 1943. 

Q. Would you answer the question? A. Not only 

250 did it hurt our business and our health, but it hurt 
our reputation, which meant more to us than any¬ 
thing else. 

Mr. Henry: Will the reporter please repeat my question. 

(The question was read by the reporter.) 

The Witness: No, my license was not reinstated at that 
time. 
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By Mr. Henry: 

Q. So that if you made that statement— A. No. 

Q. —just previously on the stand, that is incorrect? A. 
Our licenses weren’t reinstated until we had fought this 
thing the whole year, 1943, and it was at the very end of 
the year that we finally got our licenses restored, and we 
got them for 1943 and 1944. Of course, 1943 was only one 
month, a couple of -weeks, something like that, but didn’t 
mean anything; but they were very kind to send us thal 
portion of the expiring year, which was the end of Decem¬ 
ber, two or three weeks; something like that. 

Q. Then you didn’t get a letter or communication from 
the Commission reinstating that 1942 license; is that it? A. 
The 1942—it was at the .end—you see, it all happened right 
in December. 

Q. Would you answer my question please? A. It was at 
the end of December the license had expired. 

253 Q. The answer is you did not receive such a com¬ 
munication or letter? A. Now, I am confused in my 
years. Tell me that again. Ask me that over. 

Q. I am referring, Mrs. Edwards, to your testimony in 
which you stated, as I recall it—and I am subject to correc¬ 
tion—that upon the complaint of Mr. N. C. Hines in which 
he appeared personally and testified against you, that sub¬ 
sequent to that and following that hearing the Commission 
returned to Richmond, and that thereafter, and presumably 
immediately or promptly thereafter, you received a letter 
or communication in which your license for that year was 
reinstated, and that is what—you never made that state¬ 
ment? A. We had to fight for it, Mr. Henry. We didn’t— 

Q. (Interposing) The record would be wrong if it so 
quoted you saying? A. Of course, I got them that year— 

The Court: Let us get to the bottom of that. 

Go back and find the statement, the answer of the wit¬ 
ness to the question of what happened after the Commis¬ 
sion returned to Richmond. 
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(The record was read by the reporter.) 

The Court: That is the colloquy or exchange. You are 
asking if that is correct or if it is not. 

The Witness: Judge, it was the end of 1943 and 1944. 
That is what confused me. 

254 By Mr. Henry: 

Q. There was a period of time, considerable period of 
time, between the hearing— A. (Interposing) Yes, Mr. 
Henry; a whole year. 

Q. In 1942, w’as the hearing? A. No, the hearing—yes— 
I don’t remember, Mr. Henry. 

Q. It is the 1942 license that you were— A. I had those, 
you see. 

Q. You had 1942? A. I had 1942. 

Q. Yes. A. And it was 1943 that I was without, and then 
we went all that year fighting for my license, until the end 
of 1943, and at the end of 1943 I got them for 1943 and 
1944. You see, I never was without my license but that one 
year, 1943. 

Q. I understand that from what you say. I was trying 
to refer—I believe there were two hearings, were there not ? 
A. Yes. 

Q. And it was the first hearing that we are concerned 
with, and there was a first hearing? 1 A. Yes, Mr. Henry; 
there was a first hearing on the King’s case. 

Q. All right. Now, when Mr. Hines appeared in person, 
that occurred some time in 1942, didn’t it? A. Yes, 

255 it was in 1942. 

Q. And then a long period of time elapsed until in 
the end of December, 1943? A. It was— 

Q. You then received something in the nature of a re¬ 
instatement of a license for the year ending December 31, 
1943; isn’t that correct? A. No, it seems that the end of 
1942 was when all this came down on me, that I wasn’t even 
thinking anything, anybody had any grievance against me, 
and there was a 1943 license that I applied for that I didn’t 
get. 
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Q. Yes. A. And then is when I was just completely at a 
loss. I didn’t believe anything like that could happen. 

Q. I understand. I was trying to refresh your memory 
in regard to that statement that was made which has re¬ 
cently been quoted here by the reporter, in which you said 
after the hearing the Commission went back to Richmond, 
and then you received a letter from them reinstating you. 
That did not occur in 1942, but it occurred in December, 
1943? A. You see, I sent my application in 1942 for the 
1943 license. You have to get them in before the 31st of 
December. I had sent them in. When I got my reply 
to that was w’hen I found out I wasn’t going to get any 
license, and was was wondering what the trouble was, and 
then I waked up to find this was it. 

256 Q. I haven’t gotten it clear, but I think the rec¬ 
ord— A. (Interposing) I have gone through so 

much. 

The Court.: It is naturally confusing as to time and 
dates. 

The Witness: It is, Judge. 

By Mr. Henry: 

Q. I would like to get that other business cleared up, if 
you could help us. 

The Court: Haven’t either of you any documents that 
would show? 

Mr. Samuel Brown: I have just found this document. I 
was going to take her on redirect. 

The Court: Show it to counsel. I will take a five-minute 
recess, and you get it straightened out. 

(There was a brief, formal recess.) 

The Court: Did we get the matter straightened out, 
now? 

Mr. Henry: I think, if Your Honor please, we have a 
statement which is agreeable to counsel. 

The Court: All right. Let us make it, so as to clarify it. 

Mr. Henry: If I may state it this way, and he can cor¬ 
rect me.: 
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We are agreed that the record would show that the com¬ 
plaint of N. C. Hines against Nellie Edwards was disposed 
of in May of 1942 without the revocation of Mrs. Edwards’ 
broker’s license, and that it was upon the complaint 

257 of some other person, which record we do not have 
here in court, either party, upon which the Commis¬ 
sion after hearing did revoke Mrs. Edwards’ license. 

The Court: For what year? 

Mr. Henry: For the year 1943. 

The Court: When was that, do you know? 

Mr. Henry: Sir. 

The Court: Do you know when that hearing was had? 
Mr. Henry: I do not know. 

Mr. Samuel Brown: Yes, simultaneously with this one. 
The Court: At the same time? 

Mr. Henry: On the complaint of some other person. 

Mr. Samuel Brown: Yes, heard simultaneously, at this 
same time. 

The Court: 1942? 

Mr. Samuel Brown: Yes; same date. 

The Court: They could hardly revoke the 1943 license on 
that, could they? 

Mr. Henry: Apparently. I was conferring with counsel 
and understood that to be a fact, and think the record would 
be more fairly stated that in 1942 on the complaint with 
respect to the 1942 license, the complaint of some other 
person, the order of the Commission was to the effect of 
revoking that license, and then the license for the year 1943 
was denied upon application until the very latter 

258 part of 1943, and in December, I believe, according to 
the testimony of Mrs. Edwards, in which the 1943 

license was then issued. 

The Court: I see. Does that accord with your under¬ 
standing of \t? 

Mr. Samuel Brown: Substantially correct, Your Honor. 
We have here an order dated December 17, 1943—I would 
like you to look at it—that is an order reinstating the 
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license—where the Court in Arlington ordered the Com¬ 
mission to reinstate the license. 

The Court: Oh, my goodness; this then got beyond the 
Commission to the action of the Court? 

Mr. Henry: In review of it, apparently. 

The Court: They reinstated the license in 1943. 

Mr. Samuel Brown: That is correct. 

The Court: Which had been denied. 

Mr. Henry: Upon application. 

The Court: "What? 

Mr. Henry: Upon application. 

The Court: Upon application. Well, I hope the jury 
understands it. 

Mr. Henry: After the 1942 revocation upon complaint of 
some person other than Mr. Hines. 

Mr. Samuel Brown: I would like to have this in evidence 
in accordance with stipulation. It is the same thing. 
259 Mr. Henry: I object to all of it going in, or any of 
these records, because they cloud the issue. I don’t 
see the materiality. I think the stipulation takes care of it. 

The Court: I thought the clarification accomplished by 
the stipulation was made with your consent so that they 
would understand what it is that happened. 

Mr. Henry: Yes, sir. 

1 The Court: Regardless of its bearing on the main issue 
in the cause. 

Mr. Henry: That is right, but if we admit some of these 
documents, and don’t have all of them, we are in a confused 
state again. 

The Court: What is the connection, if the stipulation 
covers it? 

Mr. Samuel Brown: Except to show the complaint of 
N. C. Hines was dismissed, it is in accord with the stipula¬ 
tion. It is the documentary evidence to support the stipula¬ 
tion. I can’t see where there is any harm. 

Mr. Henry: Yes, but the others aren’t in. That is my 
point. 
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Mr. Samuel Brown: If Your Honor please, we can save 
a lot of confusion. We will withdraw it. 

By Mr. Henry: 

Q. Now, Mrs. Edwards, referring back to your testimony 
■with respect to the telephone conversation, I believe 

260 you stated that Mr. Hines called you, but that prior 
to that time you had never met Mr. Hines and you 

were not then acquainted with Mr. Hines, and that the only 
identification you had was the identification made over the 
telephone by the person making that telephone call; is that 
correct ? A. That is right. 

Q. You had no other identification, and I would like to 
ask you if it isn’t possible that that person could have 
been someone other than Mr. Hines, Mr. N. C. Hines, who 
sits here; it might have been Mr. Clyde Hines, or some 
other person ? A. Mr. Henry, I had no way of knowing that, 
of course. 

Q. That is what I am saying. A. The man said he was 
N. C. Hines, definitely stated he was President of the 
Arlington-Fairfax-Alexandria Real Estate Board, which 
had just then organized, and I had no reason to believe it 
was anybody else but Mr. N. C. Hines. 

Q. But if Mr. N. C. Hines should deny that and you have 
no other evidence or testimony that you would like to give 
substantiating the identification of the person who tele¬ 
phoned you at that time, have you ? A. Well, Mr. Henry— 

Mr. Nathan Brown: Just a minute. Objection. 

The Court: The whole thing ought to be addressed to 
whether this witness knows beyond what she stated the 
identity of this person who was talking to her. 

261 Mr. Nathan Brown: The rest is just simple argu¬ 
ment. It is argument. 

The Court: Yes, I don’t see how the witness can answer 
it except as to your question as to whether she has any 
other identification. 

Mr. Henry: That is what I was getting at. 
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By Mr. Henry: 

Q. Mrs. Edwards, I want to be sure you bad no other 
identification. A. I had no way in the world to know it was 
anybody else but Mr. Hines, and especially when he knew 
about the King property, and all of that. 

Q. I understand. A. There I was so surprised to know 
he could talk to me like that when he hadn’t even met me. 

The Court: The question isn’t what he said, what your 
reaction was, but it is how is it you knew it was this defen¬ 
dant that was talking to you over the telephone. 

The Witness: I could only know it must be N. C. Hines 
or he wouldn’t have known anything about the King prop¬ 
erty, that he couldn’t possibly have talked to me like that 
on the subject, because he was bound to have known all 
about that subject. 

Bv Mr. Henrv: 

V * 

I 

Q. Could it have been Clyde Hines? A. I couldn’t know 
Mr. Clyde Hines, wouldn’t know him to this day. 

262 Q. Wouldn’t know T whether it was Mr. Clyde Hines 
of Mr. Needham Christopher Hines? A. When I was 
taken before the Commission, Mr. Hines was there, you see. 

Q. That was later. At the time of the conversation. At 
the time you had this telephone conversation, you did not 
have any other—right now—you didn’t have any other way 
of knowing who that person was, and it could have been 
anybody, as a matter of fact, couldn’t it? A. Mr. Henry, 
the only way I know is he picked up with the King prop¬ 
erty, and that is the only identification I can give. 

The Court: I think it is perfectly clear to what extent 
she knows. 

Mr. Henry: I wanted to be sure I had explored it com¬ 
pletely. 

The Court: I think you have. 

Mr. Samuel Brown: That is all, Your Honor. 

The Court: I don’t know whether it is all for him. 
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Mr. Samuel Brown: I am sorry. I thought he said that 
is all. 

By Mr. Henry: 

Q. Do I understand your testimony to be, Mrs. Edwards, 
you said that the real estate board had just been organized? 
A. If my memory serves me correctly, Mr. Henry, I 

263 feel positive that the Real Estate Board was organiz¬ 
ing at that time. They had just got together. I am 

pretty certain it was right there at that time, because he 
had already identified himself as the President of the 
Arlington-Alexandria-Fairfax Real Estate Board. That 
also made me feel sure I must be talking to the right man. 

Q. And as to this Board, would you believe that it was 
not true if I asked you that—about the existence of that 
Board for some 25 years? A. Mr. Henry, when I first 
opened business in Arlington County I was asked to con¬ 
tribute $25 to Mr. Clever who at that time was living and 
was reorganizing the local Board, and I investigated and 
found out that there was no board existing at that time. 
It seems as though they had a charter, but it wasn’t func¬ 
tioning and Mr. Clever was all there was to it, and that they 
were going to reorganize, and I told him after I got into 
the business a little while longer and learned a little more 
about what the score was I probably would be very inter¬ 
ested in joining any board that he might start to organize. 

Q. Did you subsequently make an application? A. Well, 
after getting this telephone call, I just didn’t feel like I 
wanted to belong to an organization like that, Mr. 

264 Henry. 

Q. So your answer is that you did not? A. No, I 
never have, no. 

Mr. Henry: That is all. 

Mr. Samuel Brown: I have no further questions. 

»••••••••• 









415 Bernard Cohen was called as a witness on behalf 
of the Plaintiff and, having been first duly sworn, 

was examined and testified as follows: 

Direct Examination 
By Mr. Samuel Brown: 

Q. Will you state your full name, Mr. Cohen? A. Ber¬ 
nard Cohen. 

Q. What is your profession ? A. I am an attorney. 

Q. How long have you been an attorney? A. 

416 Since 1932. 

Q. And where do you practice? A. Over in Arling¬ 
ton, Virginia. 

Q. Directing your attention to approximately the year 
1941, did you have occasion to represent Nellie Edwards 
before the Virginia Real Estate Commission at Arlington? 
A. Yes, I did. 

417 Q. Do you recognize the gentleman that sits over 
here with the glasses on? A. Yes, sir. 

Q. Can you tell us who he is? A. Mr. Hines. 

Q. Now, did you represent Mrs. Edwards before the 
Commission at the hearings? 1 

Mr. Henry: If Your Honor please, I object to this line 
of questions, because again we are going down a side track, 
and there is no question about the matter. It is irrelevant 
as to the immediate issue here, and we have Mrs. Edwards’ 
testimonv and Mr. Hines’ and so far as I can see there is 
no basis for this. 

The Court: I will let it come in. 

The Witness: What was the question? 

The Court: Oo ahead. 

The Witness: May I hear the question again? 

(The question was read by the reporter.) 

The Witness: Well, I represented her at a hearing be¬ 
fore the Real Estate Commission. 
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By Mr. Samuel Brown.: 

Q. And can you tell me who appeared against Mrs. Ed¬ 
wards at that hearing? A. I can’t tell you everyone that 
appeared; no, sir. 

Q. I will ask you specifically. 

418 Mr. Henry: I object. I think the witness should 
not be led, if Your Honor please. I think if he knows 

of anybody, if he is permitted to answer at all he ought to 
answer himself without help from counsel. 

The Court: I somewhat agree with the witness, that it 
is not necessary to refer to everybody that may have ap¬ 
peared. 

Mr. Henry: Yes, I agree with that, but the next question 
is the question I object to. 

The Court: How do you w T ant him to answer ? 

Mr. Henry: He said he w’ould do it by particularity, and 
he would ask him, and I object to that method of examining 
the witness. I think he should ask him, who, if he knows, 
was there? 

The Court: He did ask him that, and the answer w T as 
he couldn’t recall all of them. 

Mr. Henry: That is what I say. I have no objection 
except as to the general objection. 

The Court: Who do you recall was there as witnesses 
against her? 

The Witness: As I recall, there was a hearing before 
the Real Estate Commission, and it involved the sale or 
purported sale of a piece of property belonging to a Mrs. 
King. 

The Court: We are just trying to find out who appeared 
as witnesses against her. 

419 Mr. Samuel Brown: Against Nellie Edwards. 

The Court: Nellie Edwards. Do you recall any 

that did? 

The Witness: Mr. Hines was there. 

The Court: That, I think, is all that counsel is inter¬ 
ested in. 
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By Mr. Samuel Brown.: 

Q. Did he testify? A. He certainly did. 

Mr. Samuel Brown: Would you mark this for identifi¬ 
cation ? 

The Deputy Clerk: Plaintiff’s 23. 

Mr. Henry: May I see that? 

Mr. Samuel Brown: Yes. I wanted to identify it first. 

(The document referred to was marked Plaintiff’s Ex¬ 
hibit No. 23 for identification.) 

By Mr. Samuel Brown: 

Q. I hand you Plaintiff’s for identification No. 23 and 
ask you if you received that paper that I am handing you ? 
A. I can’t recall that, Mr. Brown. 

Q. You can’t recall what? A. Receiving it. 

Q. All right. I ask you if that paper which is Plain¬ 
tiff’s No. 23 is the proceeding which you are now speaking 
about? 

Mr. Henry: I object to that line of questioning, because 
the only answer he could give would be not as good 
420 as the document itself. The document speaks for 
itself. 

The Court: I think it is all right to ask him if that is 
the proceeding he is talking about. What is wrong with 
that? 

Mr. Henry: The document hasn’t been fully identified 
and isn’t in evidence. 

The Court: No, it isn’t in evidence at all, but it has been 
1 mnded to the witness and he has been asked if that is the 
proceeding he is talking about. There is nothing wrong 
with that question. 

Mr. Henry: All right. 

The Witness: Yes, sir, it is. 

Mr. Samuel Brown: I would like to offer this in evi¬ 
dence, if Your Honor please. 

The Court: Now, let us see if there is any objection. 

Mr. Henry: I object, if Your Honor please. 
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The Court: Let me see it. 

Mr. Henry: It has been previously offered several times, 


as I recall. 

The Court: Yes. 

Mr. Henry: It is irrelevant to the issues in this case and 
just illustrative of the difficulty we would have if we were 
going to try all the issues that would be brought before 
this Court, apparently, by the plaintiff, and I am 

421 simply endeavoring to narrow the issues and keep 
it where it belongs, in the proper proceedings here. 

The Court: This has twice been offered, hasn’t it? 

Mr. Henry: That is right. 

The Court: What difference does it make now that this 
witness has said Mr. Hines "was present and appeared as a 
-witness? That was the thing you were asking, v r asn’t it, 
because he had been asked on the stand whether he was a 
witness. 

Mr. Samuel Brown: That is correct, Your Honor. He 
testified he never appeared, or didn’t remember appearing 
as a witness, and we are now r .using this for impeachment 
purposes and whatever other purposes may be necessary 
in this case. 

In other words, I want the record to be clear on its face 
as to the proceeding that we have been discussing here, 
and this will support and connect the testimony of this 
witness with the fact that Mr. Hines was the witness that 
appeared and testified before the Commission. 

The Court: Well, as I have twice before said, it has no 
direct bearing on the main issue involved. 

Mr. Samuel Brown: In this cause, that is right. 

The Court: And it is for that reason that I heretofore 
haven’t admitted it. 

I will let it come in. I don’t see that it makes a great 
deal of difference, but I would rather err on the side of 
letting it in than on the side of keeping it out. I will 

422 admit it. 
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(Plaintiff’s Exhibit No. 23 for identification was received 
in evidence.) 

Mr. Henry: If Your Honor please, I understand your 
ruling and) I am going to abide by it, but I would like to 
point out for the record that w^e might be prejudiced by 
this type of irrelevant material. 

The Court: I understand you might. You have objected 
and I have overruled the objection, and I shall at the ap¬ 
propriate time tell the jury what is the main issue in the 
case. 

Mr. Henry: All right, sir. 

The Court: And your exception is noted. Go ahead. 
Mr. Samuel Brown: Your witness. 

Mr. Henry: No questions. 

• ••••*•#•* 

423 Ethel Goodlow was called as a -witness for and on 
behalf of the plaintiff, in rebuttal, and, having been 

first duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Samuel Brown: 

Q. Will you state your full name, Mrs. Goodlow? A. 
Mrs. Charles R. Goodlow. 

The Court: Face the jury and talk loud enough for me 
to hear vou. 

V 

The Witness: Mrs. Charles R. Goodlow. 

The Court: What is your name? 

The Witness: Ethel. 

By Mr. Samuel Brown: 

Q. Where do you reside? A. 1672 North Longfellow 
Street, Arlington. 

424 Q. Do you know Mr. Edwards? A. I do. 

Q. How long have you known him? A. Since 1942. 
Q. Do you know Mr. N. C. Hines? A. Yes, sir. 
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Q. Mrs. Goodlow, have you had occasion to speak to 
people in the Arlington community that know Mr. Ed¬ 
wards? A. Yes, sir. 

Q. Have you heard other people speak about Mr. Ed¬ 
wards and in connection therewith his reputation for hon¬ 
esty and fair-dealing as a real estate broker? A. Yes, I 
have. 

*#•****#•* 

425 Q. And what was his reputation during that pe¬ 
riod for honesty and fair-dealing in the real estate 

business? A. His reputation was very good in regard to 
honesty and fair-dealing with people whom I know have 
done business with him. 

426 Q. Has he ever done business with you? A. Yes, 
sir. 

♦ 

491 J. Maynard Magruder was called as a witness by 
the Plaintiff, having first been duly sworn, was ex¬ 
amined and testified as follows: 

Mr. Henry: May we approach the bench? It has to do 
with this witness. 

The Court: All right. 

(Thereupon, counsel approached the bench and the fol¬ 
lowing proceedings were had, out of the hearing of the 
jury:) 

I 

Mr. Henry: If Your Honor please, I have just learned 
that this witness has been sitting in the court room for the 
last half hour. I may not be correct in that. 

The Court: If he has, would it make any difference? 

Mr. Henry: We have been discussing all this evidence 
and the effect of it. 

Mr. Nathan Brown: Who is the witness you are re¬ 
ferring to? 

Mr. Samuel Brown: Mr. Magruder came in the court 
room while we were arguing. 
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The Court: What is he going to testify to? 

Mr. Samuel Brown: Refute the testimony of bad repu¬ 
tation. 

492 The Court: We haven’t even alluded to that in 
the discussion. 

Mr. Henry: Yes. 

(Thereupon, counsel resumed their seats at the trial 
table, and the following proceedings were had in open 
court:) 

Direct Examination 

By Mr. Samuel Brown: 

Q. Will you state your full name? A. J. Maynard Ma- 
gruder. 

Q. What is your business? A. Real estate and insurance 
business. 

Q. Where? A. In Arlington. 

Q. Are you also in business in the District of Columbia? 
A. Yes. 

Q. Do you know Mr. N. C. Hines, the defendant in this 
case? A. I do. 

Q. Do you know Thomas E. Edwards? A. Yes, sir. 

Q. Did you know Thomas E. Edwards during the period 
1941 to July, 1945 ? A. I did. 

Q. Did you know other people who knew Mr. Ed- 

493 wards? A. I did. 

Q. Have you ever had an occasion to discuss Mr. 
Edwards with other people or his reputation with other 
people for the period from 1941 to July, 1945? A. I have. 

Q. And are you able to state, as a result of what you 
heard and what discussions you had with these people as 
to whether his reputation for honesty and fair dealing was 
good or bad? A. Good. 

Q. Mr. Magruder, are you a member— 

Mr. Henry (interposing): I object to his leading the 
witness. 
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By Mr. Samuel Brown: 

Q. Are you connected with any or affiliated with any 
political organization or civic organization? A. Yes, I am 
affiliated with a political organization. I am affiliated with 
the Democratic Party. 

Did you ask about a civic organization? 

Q. Do you hold any public office? A. I am a member of 
the House of Delegates from Arlington County. 

Q. Did you serve with Mr. Edwards on the OPA Ration¬ 
ing Board? A. I did. 

494 Q. How long did he serve on that Board, can you 
tell us? A. I don’t remember the exact time he 
served on the Board. 

Q. Approximately, if you can, sir? A. Probably a year. 
Mr. Samuel Brown: Your witness; 

Cross Examination 

By Mr. Henry: 

• ••••••••• 

498 Q. And you are familiar with the fact that Mr. 

Edwards was removed from the Gas Rationing 
Board, isn’t that a fact? A. Yes, that is true, and I am 
also familiar with the fact that there was a lot of indigna¬ 
tion over the same thing. 

The Court: I didn’t hear. Read the answer, Miss 
Rawls. 

(The last answer was read by the reporter.) 

By Mr. Henry: 

Q. And you are also familiar with the fact that that in¬ 
dignation, as you call it, arose both pro and con? A. The 
indignation I spoke of was on account of his removal from 
the Ration Board. 

Q. You are also familiar with the fact there was indigna¬ 
tion before he was removed; isn’t that true? A. I am 
familiar with the fact that there was a lot of talk before 
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he Was removed, whether you would call it indignation or 
something else, I don’t know. 

• ••••#•*•# 

500 Redirect Examination 

By Mr. Samuel Brown: 

*•**•*•*•• 

501 Q. When Mr. Edwards served with you on the Ra¬ 
tioning Board, was there ever any occasion that any¬ 
one was penalized on application for gas allotment! 

Don’t answer the question until objection. 

502 Mr. Henry: If Your Honor please, I object to that 
because that is not proper redirect and I did not 

raise the question. 

The Court: You did bring out on your questions the 
public reaction of his removal. You discussed that, didn’t 
vou? 

Mr. Henry: Only because he said there was indignation. 
The Court: No matter what because— 

Mr. Henry (interposing): What I am saying is, I didn’t 
go into the question that he is now raising, and I say if 
he wants to go into the question of indignation, which was 
raised, I have no objection. 

The Court: I think it is a legitimate question to ask him 
in view of your interrogation about his service on the Ra¬ 
tioning Board and the feeling pro and con about his being 
on and being taken off. I think that is a legitimate ques¬ 
tion. Of course, it is not dispositive of this case but it has 
some bearing on the examination. 

Mr. Samuel Brown: That is right. I want to clear 
that up. 

The Court: Read the question, Miss Rawls. 

(The pending question was read by the reporter.) 

The Court: Do you understand the question? 

The Witness: It is a little bit— 
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Mr. Samuel Brown (interposing): Let me withdraw it 
and reframe it. 

The Court: All right. 

503 By Mr. Samuel Brown: 

Q. Was there ever any instance, while Mr. Edwards was 
on the Ration Board, where any person was refused gaso¬ 
line rationing because of personal prejudice on his part? 
A. I would say positively not. 

Q. What was your position on the Rationing Board ? A. 
I was chairman for two and one-half years. 

Q. Were there ever any instances where people made ap¬ 
plication for gasoline that Mr. Edwards did not sit in in 
consideration of those applications? A. Yes, there were 
cases in which Mr. Edwards disqualified himself, and cases 
where I disqualified myself. 

Q. And what instances were they? I mean, can you tell 
us particularly? I don’t mean the names of the applicants; 
what was the general reason for disqualifying yourself 
where an applicant applied for gas? A. The reasoning in 
some instances was that they were members of the real 
estate profession, of which Mr. Edwards was a member, 
and one instance I mentioned specifically, Mrs. Lamborn, 
and Mr. Edwards disqualified himself and came back later 
and tried to help her out by not voting. 

Mr. Samuel Brown: I have no further questions. 

4. Extracts from testimony of Thomas E. Edwards, 

plaintiff. 

140 Thomas E. Edwards, the Plaintiff, was called as a 
witness in his own behalf and, having been first duly 
sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Samuel Brown: 

* • • • • * • * • • * * 

143 Q. When did you first enter into the real estate 
business? A. In 1940. 
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Q. Can you tell us approximately when in 1940? A. Ap¬ 
proximately March of 1940. 

Q. Were you in business with anyone in the real estate 
business? A. My wife, Mrs. Edwards, Nellie M. Edwards. 

Q. Where did you operate your business from? A. I 
operated my business from 6005 Washington Boulevard, 
Arlington. 

Q. Is that your home also? A. That is my home and my 
office. 

Q. Did you own your own home? A. I did. 

Q. Do you own your own home now? A. I do. 

144 Q. Are you now engaged in any real estate busi¬ 
ness? A. I am. 

Q. Were you engaged in the real estate business in 1941? 
A. Yes. 

Q. For the full year? A. No, sir. • 

Q. Will you tell the jury what occurred in 1941, in your 
own words, with reference to the circumstances surround¬ 
ing the period that you were not licensed as a broker? 

Mr. Henry: If Your Honor please, I would object to any 
testimony at this time that could otherwise be best pro¬ 
duced by records. 

The Court: I don’t know what it is that the question 
calls for. Isn’t it what he was doing, what he was engaged 
in doing? 

Mr. Henry: I don’t know, sir. 

The Court: Will you read the question, Miss Rawls? 

(The pending question was read by the reporter.) 

The Court: I think the objection may be well taken to 
any matter as to which there is better evidence, such as 
record evidence, but I do not see any objection in the wit¬ 
ness stating what took place. 

Mr. Samuel Brown: We will withdraw the question. 

The Court: All right. 

145 By Mr. Samuel Brown: 

Q. Will you tell us whether you had a license as a real 
estate broker in 1942 ? A. I did not. 
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Q. Did you have a real estate broker’s license in 1943? 
A. I did not. 

Q. When did you first obtain a real estate broker’s license 
subsequent to 1943? A. In 1944, in the month of February. 

Q. During 1942 and ’43 that you did not have your 
license, will you tell us what occurred at that time that pre¬ 
vented you or kept you from having a license? 

Mr. Henry: I still object on the basis of the question 
asked. He asked what occurred. 

The Court: I think I will let him answer that and we 
will discover whether there is better evidence. I don’t 
know from the question. Go ahead and answer the ques¬ 
tion. 

The Witness.: Will you repeat the question? 

The Court: Read the question, Miss Rawls. 

(The pending question was read by the reporter.) 

The Witness: Subsequent to the revocation of my 
license, I applied in 1942 to the Real Estate Commission 
for a license as a broker. I was given a hearing before the 
Commission who denied me the broker’s license. I 
146 appealed their decision and went to the courts of 
Arlington County and before a jury of seven men— 

Mr. Henry (interposing): I object to anything from 
here on out which would obviously be a court record. 

The Court: I think I will let him answer the question 
and if it is discovered there is some record evidence that 
is better, then I will require it, but it is awfully hard, piece¬ 
meal, to know. He certainly has got a right to say the 
matter went before a court and the jury did something or 
other. 

Mr. Henry: Yes, but he is about to say that the jury 
did something and I don’t know what that is. 

The Court: If he says it wrong, you can impeach him. 

Mr. Henry; I don’t know whether it is wrong. 

The Court.: If there isn’t any record evidence, then I 
don’t see that the point is well taken. I am going to let 




liim answer the question so we can discover what the situa¬ 
tion is if we can. 

What is the last part of the answer, Miss Rawls? 

(The last answer was read by the reporter.) 

The Witness (continuing): The action of the Real Estate 
Commission was sustained and my license was denied. 

Thereafter, I had to wait an approximate one year before 
1 could again file an application for a broker’s license which 
is provided for under the Real Estate Law. At the 

147 expiration of that time, I did again apply for a 
broker’s license and such was then issued me as of 

1944. 

By Mr. Samuel Brown: 

Q. And you have had your license since 1944? A. That 
is right. 

Q. Did you have something else to say? A. There was a 
period therein wherein I was called before the Commission 
again and my license was ordered revoked and, upon ap¬ 
peal and prior to a final hearing, the Commission reissued 
the license to me during which time I retained my license 
and operated as a broker. 

Q. During that period you just referred to, which period 
was that, Mr. Edwards? A. That was the period of 1945 
from, if I recall, sometime in June and the license was 
continued in effect and reissued in the year of 1946. 

Q. What was the 1945 period that you have discussed 
here in connection with? A. That was in connection with 
the sale of a property that I owned to a captain in the Navy- 
named Thurmond A. Smith wherein I made a written con¬ 
tract. He failed to live up to his contract— 

Mr. Henry (interposing): If Your Honor please, I ob¬ 
ject to this line of questioning. I don’t see its materiality 
at this point. It appears to be an offense of some 

148 sort, whereas, as a matter of fact, the action is one 
of libel against the client I represent here and I 

don’t see the relevancy of this testimony. 


89 


The Court: Hasn’t this to do with the period about 
which the defendant testified yesterday that there was some 
action taken regarding the revocation of the plaintiff’s 
license in 1945 and that the next time it was actually issued 
to him was sometime in April, 1946? Is that the period 
here under discussion? 

Mr. Henry: I believe that is the period but, if Your 
Honor will recall, the action here is for a publication issued 
July 12, 1945, in which all of this matter had not even 
occurred, all of this business that is being testified to, and 
it is similar in nature to the document which was excluded 
from evidence yesterday pertaining to this secondary 
matter. 

The Court: My ruling then was that whatever action 
was taken subsequent to the publication which altered in 
any way the effect of the order referred to in the publica¬ 
tion, of course has no bearing on the truth or falsity of the 
statement, but I also ruled that that particular statement 
was not the issue in this case. 

Now, I am having a little difficulty, apparently, in con¬ 
fining it to the issue, but I don’t want to unduly exclude 
any explanation that he wants to make. It cannot 
149 have any bearing on a true statement that was made 

at the time it was, if it was substantially true. 

I think, since we have heard part of this story, I will let 
him go ahead and explain what the circumstances were. 

Mr. Henry: I will withdraw my objection. 

Mr. Samuel Brown: Would you read the record, Miss 
Rawls, with respect to the last answer?- 

The Court: We don’t have to go into minutiae certainly 
of this transaction. 

Mr. Nathan Brown: If Your Honor please, there has 
been created an inference that the man’s license has been 
revoked. The charge in this case was that the broker was 
a dishonest and unethical practitioner. 

The Court: Are you talking about the statement now 
with reference to the revocation, the first one? 
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Mr. Nathan Brown: The first one in 1941 or ’42. 

The Court: ’41,1 have got it down here. 

Mr. Nathan Brown: It was 1941. 

The Court: That is the only thing that is at issue here, 
isn’t it? . 

Mr. Nathan Brown: That is true. Anything that tran¬ 
spired subsequent to 1945, which was the date of the letter, 
really has no bearing in the case, but, as Your Honor has 
indicated, there has been some testimony brought out 

150 which creates an inference that his license was again 
revoked for possibly some dishonest practice. 

I think we have a right to show the entire picture to the 
jury to repel any inference that might have been created 
in that matter. 

The Court: I tried my best to keep it down to the real 
point that was at issue but counsel persisted in questioning 
the defendant on the stand about certain statements that 
were made that were not particularly in issue. I will let 
him explain it. 

Let’s let the jury know as much as they possibly can 
about the situation and then, under instructions, I will tell 
them what is the issue and the only issue that can be con¬ 
sidered in the case. 

Mr. Nathan Brown: Thank you. 

The Court: Do you know where we are in the record, 
Miss Rawls? I don’t. Read the question and answer. 

(The last question and answer were read by the re¬ 
porter.) 

The Witness: A written contract was made— 

Mr. Henry (interposing): I think there is no question 
pending. I think he certainly answered. 

The Court: I don’t know whether he completed his an¬ 
swer. Try to say what the transaction was without going 
into the details of it, Mr. Edwards. 

151 The Witness: Due to my insistence of Captain 
Smith living up to his contract, he having lived in 
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this property for a year without paying me other than $200, 
I brought suit against him to recover under the contract the 
money due me and that suit was prosecuted in the courts 
and won by me. 

Captain Smith, during the procedure of this suit, filed a 
complaint with the Real Estate Commission making certain 
charges against me as being unethical, et cetera, and also 
accusing me for being responsible for the death of his wife. 

Mr. Samuel Brown: Will you mark this, please? 

(Order of the Court in the matter of Thurmond Smith 
was marked Plaintiff’s Exhibit No. 12 for identification.) 

Mr. Samuel Brown: Will you mark this No. 13 for iden¬ 
tification, and I offer Plaintiff’s Exhibit 12 in evidence. 

Mr. Henry: I object. 

The Court: Let me see that 

(Plaintiff’s Exhibit 12 for identification was handed to 
the Court.) 

The Court: What was that last that you had marked for 
identification ? 

Mr. Samuel Brown: That is the order setting aside the 
revocation of Mr. Edwards’ license declaring the action of 
the Virginia Real Estate Commission— 

The Court: Didn’t I deny that yesterday?- 

Mr. Samuel Brown: I feel at this time we have a right 
to introduce that. Your Honor said we have a right 
152 to repel the inference that has been created here and 
we want to show this man did not lose his license in 
1945. A lot of that information that came out yesterday 
came out voluntarily from the witness on the stand yester¬ 
day and not by my questioning. 

Mr. Henry: We have not put any witnesses on the stand. 
It has all been the plaintiff’s evidence. 

Mr. Samuel Brown: He was examined under Rule 43(b) 
and whatever he said we have a right to impeach him. 

Mr. Henry: If you care to impeach, you have the right, 
but this is not impeachment. 
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Mr. Samuel Brown: Yes, he said this man lost his 
license in ’45 and we are going to show otherwise. 

The Court: Let the jury go out. 

(The jury was thereupon excused and retired from the 
courtroom.) 

The Court: Let’s try to get this thing settled so it will 
stay settled for a little while. 

Yesterday you had the defendant on the stand for ex¬ 
amination which was perfectly proper and you interrogated 
him. 

Mr. Samuel Brown: Yes, sir. 

The Court: Among other things that were brought out, 
as I recall it, was that because I let in, and I still adhere to 
the propriety of so doing, the advertisement which con¬ 
tained, among other things, the statement that has 
153 been ruled to he the issue in this cause and a state¬ 
ment about a subsequent revocation of the license, we 
are now launched on an inquiry as to that second statement 
which is not an issue in the case, namely, that there was ^ 
subsequent revocation of the license. 

There was a subsequent revocation of the license by the 
Commission but, pursuant, as I understand it, to the pro¬ 
cedure and practice in Virginia, he had that reviewed by 
a court and the court said, in its order, that since that time 
it had been developed by proceedings that Mr. Edwards 
was the owner of the property and not the broker involved 
and, because of that, the Commission did not have the juris¬ 
diction to suspend his license, and so they set aside that 
action, and that was the revocation, as I understand it, of 
his license from the date in 1945 until the end of that year. 

Subsequently, he evidently made application for a license 
for ’46 which was issued to him in April of 1946. I think 
that is the chronology of it as it is stated here from the 
witness stand; is it not? 

Mr. Samuel Brown: With this exception, if Your Honor 
please: He made application which was a formality, but 
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what the Commission did, if Your Honor will read the next 
exhibit that I want to put in, they declared their ac- 

154 tion of the Real Estate Commission in revoking his 
license in 1945 null and void. 

The Court: The court did that? 

Mr. Samuel Brown: We don’t want the jury to think they 
issued him a license in 1946 merely because a new year had 
arrived. 

Mr. Nathan Brown: If Your Honor please, the thought 
occurred to me that it is true that everything that trans¬ 
pired subsequent to this is out of the case and is not at 
issue. 

The Court: Of course. 

Mr. Nathan Brown: What we were trying to do was repel 
any unfavorable inference that had occurred and later on, 
we were trying to show there was a specific performance 
made against this man and the Court in Fairfax County 
held the contract should be enforced. Those were the en¬ 
tire facts surrounding the revocation in the first place. 

I think the Court can cure that with an instruction that 
anything subsequent to 1945 is out of the case. 

The Court: I think I may too, but here we launch back 
into a situation that I thought had been settled yesterday. 
I did permit explanations hereto be made, in the interest 
of our trying to get ahead with it, but when you come back 
and say although you have denied the action by the Court 
subsequently, we now want to press you to admit it, and I 
am in a bit of a quandry as to what is the right thing to do. 

I don’t want to shut either party off from a legiti- 

155 mate explanation of their side of the case. By the 
same token, I don’t want to inject into the case mat¬ 
ters that have no business here. 

I am trying to draw the line with fairness to both parties 
and I am somewhat in doubt that I have been successful in 
drawing the line when we come back to this same thing 
that we have been talking about. 



There isn’t any doubt about it that the man’s license was 
revoked in 1945 and it was revoked before the defendant 
made the statement that it was revoked in ’45, and that is 
not an issue in this case. 

Now, you come back and say well, after that, on a review, 
the Court set aside that action, and it did. 

There was a statement made by Mr. Hines on the stand 
yesterday that there was a period during which he had no 
license that he was engaged in at least advertising real 
estate, and apparently there was. I mean his 1945 license, 
which had been revoked, was reinstated or at least the ac¬ 
tion revoking it was set aside, but there was a period from 
the beginning of ’46 until April of ’46 when he did not have 
a license, so what kind of an implication is it that is trying 
to be rebutted? 

Mr. Nathan Brown: That is just the very inference that 
Your Honor has and is the very inference we want to rebut. 

The Court: It is the truth, isn’t it? 

156 Mr. Nathan Brown: But the mere revocation of 
the license does not mean that a real estate broker 
cannot continue to sell real estate as long as he perpetuated 
his appeal. 

The Court: The action of the Court in Virginia vacating 
the Real Estate Board which revoked his 1945 license had 
no effect on the question of whether he did or he did not 
have a license from January 1,1946 until April, 1946, when 
he got it. That is the whole point. That is what I am try¬ 
ing to get across. 

Mr. Samuel Brown: The appeal had no effect on him 
having the right to sell real estate from January to April 
when the license w T as issued. 

The Court: That is just what I said. As I understand 
it, and as it has been represented to me, the action of the 
Court in vacating the order of the Real Estate Board which 
revoked his 1945 license has no effect on the question of 
whether he did or he did not have a license from January 1, 
1946 until April, 1946 when he got it. 
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Mr. Samuel Brown: If Your Honor please, the evidence 
would show that his application for 1946 was made and the 
Commission did not act until this Court action had been 
settled. That is what the record will show. That is what 
the evidence will show. 

The Court: Do you mean to say he had a license 

157 from January 1, 1946 to April, 1946 when he got it? 

Mr. Samuel Browm: He did not have a license but 
his license had not been revoked. 

The Court: No, the only one that had been revoked was 
his 1945 license. 

Mr. Samuel Brown: That is right, but his application 
was pending for his 1946 license. 

The Court: Has he got a right to sell real estate because 
his application is pending? 

Mr. Samuel Brown: That is a question that I have never 
found out about. 

The Court: That is just the point. There was no occa¬ 
sion for that question to be dealt with here and it is not 
the business of this Court or this case to try it, and that 
is exactly what you are injecting into it. 

Mr. Samuel Brown: Yes. 

If Your Honor please, I want to tell the Court what our 
position is: We are not trying to inject issues into this 
case, but issues are in this case by virtue of implications 
in the case by reason of depositions taken in the case. We 
feel from our position as plaintiffs, it is proper that we 
come into the Court and expose the entire case. We are 
not coming in here and making a prima facie case— 

The Court: You must bear in mind that this Court, 

158 acting through one of its Judges, has delimited the 
issue and he has said what shall be considered in this 

case and what shall not and I want to hold it to that. 

Mr. Samuel Brown: I want to say this in finality: The 
only purpose I have in introducing the Thurmond Smith 
exhibit and Judge Woll’s order is to bring in everything 


/ 
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in the case, and that concludes our case with respect to that 
1945 issue. 

I have no further questions about it or any further evi¬ 
dence to adduce. 

The Court: So long as it is understood by the jury that 
the truth or falsity of the second statement appearing in 
the newspaper article and not in the letter is not an issue 
in this case, I don’t mind them knowing that when the state¬ 
ment was made there had been a revocation and an appeal 
on that revocation was subsequently set aside. 

I don’t think it has one iota of bearing on whether the 
second statement was true or false and I don’t think 
whether it was true or false, the second statement, has one 
iota of bearing on whether the first statement that is the 
issue here was true or false. 

Mr. Samuel Brown: All right. We will go along with 
Your Honor on that if the jury will know that fact as Your 
Honor has put it. 

Mr. Henry: As I understand the situation, then, 
159 those present documents that have been offered are 
not admitted in evidence because, if they are, I have 
to proceed from there on and try to go into it further. He 
may not offer anything more, but it may well be that we 
should further explain it. 

The Court: Do you object to the jury’s knowing those 
facts ? 

Mr. Henry: Not as you have stated them. 

The Court: Why not stipulate they are the facts and let 
it go at that? Are you willing to do that? 

Mr. Henry: Yes, sir, with this one other thought in mind 
that this January to April business is not thereby excluded 
in any sense, because that is a fact and it cannot be denied 
and there is testimony in here which otherwise might be 
adversely affected. 

The Court: See if you cannot dictate a stipulation on 
which you can agree. I am talking about the second state¬ 
ment. 
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1 think you can state that, with respect to the 1945 license, 
there was a revocation by the Virginia Real Estate Com¬ 
mission. There was a statement by the defendant that it 
had been revoked. Subsequently, by Court action, it was 
determined that that should be reversed because the Com¬ 
mission was without jurisdiction which, in effect, restored 
the 1945 license and that his 1946 license was issued in 
April, 1946. 

Mr. Henry: Yes, sir. I don’t see any reason why we 
have to do anything more. 

160 The Court: Why not get it down that way? 

Mr. Samuel Brown: The way Your Honor has 
stated it would be agreeable to me. 

(Thereupon, a short recess was taken.) 

(Thereupon, the jury returned to the courtroom and re¬ 
sumed their places in the jury box.) 

The Court: Is it understood what is to be stipulated in 
lieu of these last exhibits that were offered? 

Mr. Samuel Brown: Yes, I think so, Your Honor. 

Mr. Henry: Yes, and it is a matter of record as stated 
by the Court. 

The Court: Can you read what I stated about what I 
understood the agreement was? 

(Thereupon, the following was read by the reporter:) 

“With respect to the 1945 license, there was a revocation 
by the Virginia Real Estate Commission. There was a 
statement by the defendant that it had been revoked. Sub¬ 
sequently, by Court action, it was determined that that 
should be reversed because the Commission was without 
jurisdiction which, in effect, restored the 1945 license and 
that his 1946 license was issued in April, 1946.” 

The Court: That is agreed to. 

Does the jury understand what was read or do you 

161 want it read again? 

A Juror: Yes. 
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The Court: Read it again, Miss Rawls, a little slower. 

Here is what is agreed to by the parties as the facts re¬ 
specting the revocation of the license of the plaintiff as a 
real estate broker in 1945, which is not the issue in the case, 
but that it is agreed that this shall be made known to the 
jury because there was a statement made in the advertise¬ 
ment, but not in the letter, about some revocation of the 
1945 license. 

By Mr. Samuel Brown: 

Q. Mr. Edwards, have you ever been convicted of any 
crime whatsoever? A. None. 

Q. Have you ever been arrested for any crime? A. None. 

Q. Mr. Edwards, have you ever cheated anybody out of 
any money? A. No, sir. 

##•••••••* 

162 Q. Have you ever deceived anybody? A. No, sir. 

Q. Have you ever defrauded anybody? A. No, sir. 

• ••••••••• 

Q. When did it first come to your attention that a letter 
had been circulated to the property owners and real estate 
owners, which is marked Plaintiff’s Exhibit 1, in Arlington 
County? A. Sometime in July, just following the writing 
of the letter, in the year 1945. 

Q. And how did that come to your attention, Mr. Ed¬ 
wards? A. It was received by a couple of friends of mine 
in the mail and they called me— 

Mr. Henry (interposing): If Your Honor please, I ob¬ 
ject to that type of evidence. It is pure hearsay. 

The Court: You mean as to how it came to his knowl¬ 
edge? 

Mr. Henry: Now he is saying that not only from friends 
but that the friends received it through the mail. He said 
that it was received by them in the mail and so on. That 
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is hearsay, sir. It seems to me they ought to be here 

163 if they received it. 

Mr. Samuel Brown: There is admission of the cir¬ 
culation. 

Mr. Henry: That is all right, but that is no reason why 
he should testify from the stand about it. 

The Court: I think he can say that friends told him they 
received it. 

Mr. Henry: That is all right, but how they received it, 
he is going into matters that he has no personal knowledge 
of and I object to it. 

The Court: What is the answer so far? 

(The last answer was read by the reporter.) 

The Witness: And gave me— 

Mr. Samuel Brown (interposing): Wait a minute. 

The Court: I will rule on that. I will permit this witness 
to say how it came to his attention, not how it came to the 
attention of his friends which, of necessity, is hearsay. 

Mr. Samuel Brown: Your Honor, I asked him how it 
came to his attention. 

The Court: Yes, confine your answer to that, Mr. Ed¬ 
wards. 

The Witness: It came to my attention by being handed 
me by a recipient of the letter. 

By Mr. Samuel Brown: 

Q. Mr. Edwards, how did you obtain knowledge of the 
publication of the advertisement that appeared in the 

164 Arlington Sun of August 3,1945? A. I happened to 
be a subscriber to the Arlington Sun and received it. 

It was delivered to my home. 

Q. At the time that you received the paper, had you in¬ 
formation concerning the circulation of the letter? A. Yes. 

Q. How many papers were there in Arlington County at 
the time that you were a subscriber to the Arlington Sun 
and received that copy? A. Will you clarify the statement, 
please? 
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Q. How many newspapers, besides the Arlington Sun, 
were in existence in Arlington, Virginia, at the time this 
paper was issued, which is Plaintiff’s Exhibit 2, if you 
know? A. I only know* of that one paper at that time ex¬ 
isting in Arlington. 

Q. Subsequent to the receipt of this, or rather to the 
information concerning the circulation of this letter and 
the publication of the advertisement, will you tell the Court 
and jury how it affected you and if it did? A. Well, the 
letter has been responsible for my inability to list a lot of 
properties from people that heretofore I had enjoyed the 
good will of in that they have refused to allow me to sell 
their properties. 

In addition to causing me loss of business, that has 
165 caused me considerable anxiety and worry because 
of the circulation throughout the State and through¬ 
out the County to friends and people whom I have known 
and whom I associate myself with in business, and it has 
created a suspicion and aroused a misunderstanding in the 
minds of a great number of people that ordinarily I could 
anticipate dealing with. 

Q. Had you any way of determining, arithmetically, the 
loss that you sustained as a result of this letter and adver¬ 
tisement? A. That is a difficult question to answer for the 
reason that I cannot, when I go to a person and ask to list 
their property— 

Mr. Henry (interposing): I think the question is sus¬ 
ceptible to a yes or no answer. 

The Witness: No. 

By Mr. Samuel Brown : 

Q. Will you explain why you can’t answer that question? 
A. I cannot tell why, when I approach a person to list a 
property and they say that they are sorry, they will not 
let me list it, what the reason for it is until on some occa¬ 
sions I can get into their confidence again and they tell me 
that it is due to information that they have had with ref¬ 
erence to my integrity and my honesty in business. 
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Q. Were you embarrassed by the contents of this letter 
or the libel we are complaining of here? A. I was, 

166 sir. I have always prided myself on my honesty and 
integrity and it has been very embarrassing to me. 

Q. I neglected to ask you this question: Are you a li¬ 
censed broker at this time? A. I am, sir. 

Q. Were there any specific cases where people took prop¬ 
erty away from you because of this letter and publication? 
A. I don’t know of a specific case of taking it away from 
me but I know of specific cases where we were withheld 
from selling it. 

Q. Will you tell the Court and jury the particular parties 
that you have reference to? A. Well, I have reference to 
a property that belonged to—I will have to think of the 
name. I will mention it in a moment—at 26 and Fort Scott 
Drive which was the location, a captain in the Navy. Also 
the Ellison property on the comer of 23rd and Nash Street. 

Q. Did you have any property for Mrs. Buchholz? 

Mr. Henry: I object to leading questions, if Your Honor 
please. 

Mr. Samuel Brown: That is not leading. 

Mr. Henry: Not leading? 

The Court: Yes, it is leading, all right. 

Mr. Samuel Brown: I will withdraw the question, 

167 if Your Honor please. I did not intend to lead this 
witness and don’t propose to. 

The Court: No, I know, and it is sometimes hard to avoid 
it, but it was leading. You withdraw it. 

Mr. Samuel Brown: I didn’t intend to be leading. 

The Witness: There are two properties in Jefferson 
Park, one owned by Mr. Goshen and one owned by Mrs. 
Starr, both of which properties were denied me originally; 
one of which I subsequently got and did sell after I had 
told the story as it was to the individual. Those, at the 
moment, are the ones that I can think of. 
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By Mr. Samuel Brown: 

Q. Mr. Edwards, during the time that you were engaged 
as a real estate broker or any other time, for that matter, 
between 1940 and 1947, can you tell the Court and jury 
whether you did any dishonest act as a real estate broker? 
A. I have never done a dishonest act as a real estate broker. 

May I go back just a moment and substitute now the 
name of Logan McKee, Captain Logan McKee, at 23rd and 
Fort Scott Drive, which was the name I was trying to 
think of. 

Q. Mr. Edwards, between 1940 and the present time— 
well, let’s confine it to 1945, had you had any controversy 
with Mr. Hines, the defendant in this case? A. Between 
what period? 

168 Q. 1940 and 1945. A. No, no personal controversy 
as an individual. 

Q. Did any member of your firm have a controversy with 
Mr. Hines? A. There was a controversy that arose be¬ 
tween Mr. Hines and my company. 

Q. When you speak of your company, who do you mean? 
A. Mrs. Edwards and I. 

Q. The controversy to which you refer— 

Mr. Henry (interposing): If Your Honor please, I again 
object on the basis that these questions are leading and it 
does seem to me that he could ask questions which are not 
leading. 

The Court: Well, I don’t think the question as to whether 
there was a controversy between them is leading because 
I don’t see how he could ask it any other way, but, at the 
same time, I do caution you not to lead the witness. Ask 
him what the situation was and who was involved and what 
it was about. 

By Mr. Samuel Brown: 

Q. What was the situation wdth regard to the controversy 
with Mrs. Edwards, if you can tell us? A. It was with ref- 
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erence to the property referred to yesterday known as the 
King property in Alexandria. 

Q. Do you personally know whether Mr. Hines, the 

169 defendant in this case, appeared to testify in a hear¬ 
ing wherein Mrs. Edwards w y as before the Virginia 

Real Estate Commission? 

Mr. Henry: It seems to me that that is strictly leading. 
If he wants to ask what he knows about -what Mr. Hines 
did or did not do, but to specifically come up to the point 
of giving all the details— 

The Court: I will permit it, because the question has 
been asked in Court of Mr. Hines and it was answered by 
him. 

Mr. Henry: But I did not ask it. He asked it. 

The Court: I understand, but it was asked, so I don’t 
think it really violates the spirit of the rule very much 
since he heard the question asked and it is with reference 
to that statement. 

Mr. Samuel Brown: Would you read the question, please? 
(The pending question was read by the reporter.) 

The Witness: I do. 

By Mr. Samuel Brown: 

Q. Were you present at the time of the hearing? A. I 
was. 

Q. Can you tell us whether Mr. Hines was present? A. 
He was. 

Q. Did he take the stand and testify? A. He did. 

Mr. Henry: If Your Honor please, I still say and 

170 I insist now that this counsel not ask leading ques¬ 
tions step by step. 

The Court: Yes, I think after you have directed his at¬ 
tention to it, ask what was done. He is your witness, you 
know. 

Mr. Samuel Brown: But, Your Honor, he said yes he 
was present when the defendant testified. He had said that 
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earlier and I am just merely asking him if he testified. I 
am not asking him something new. He already testified 
that and Your Honor ruled he could answer. 

The Court: I gave you the right to cross-examine Mr. 
Hines but you are not cross-examining your own witness. 

Mr. Samuel Brown: I am not attempting to cross-exam¬ 
ine. 

The Court: I think it takes on that nature anyway. 

Mr. Samuel Brown: All right. 

By Mr. Samuel Brown: 

Q. Tell us what transpired and when it was and what 
happened with respect to the defendant, Mr. Hines. A. As 
I recall, it was sometime in May of 1942 that Mr. Hines 
filed a complaint and it was heard before the Commission 
in the Courthouse at Arlington County. 

The complaint was filed against Mrs. Edwards for un¬ 
ethical proceedings and he came and testified against Mrs. 
Edwards and he was personally present and he personally 
testified. 

171 Q. Mr. Edwards, do you know N. Clyde Hines? 
A. I know him, yes, by sight. 

Q. Did your office or you have any difficulty with N. Clyde 
Hines? A. I have never had any difficulty in any real es¬ 
tate transaction with any of Mr. Hines’ employees except 
as related with reference to the charges brought and being 
called before the Commission. I have had occasion to be 
criticised and censored and held up to scorn by Mr. Hines 
on other matters. 

Mr. Henry: Which Mr. Hines are you speaking of? 

The Witness: Mr. N. C. Hines, the defendant in the case. 

Mr. Henry: Then I move to strike that. The answer is 
not responsive to the question, if Your Honor please. 

The Court: Let’s hear the question. 

(The last question was read by the reporter.) 

The Court: He says he did not, but then he went on to 
say that he had been held up to scorn by N. C. Hines, the 


105 


defendant. It may not be strictly responsive but he has got 
a right to testify to that if he wants. 

By Mr. Samuel Brown: 

Q. Mr. Edwards, how many pieces of property, houses 
and parcels and so forth, have you sold in your professional 
business as a real estate broker? 

The Court: Do you mean over his entire career? 

172 Mr. Samuel Brown: Yes. 

The Witness: My office has disposed of some 250 
pieces of property, I would say, in the period of approxi¬ 
mately seven years. It may vary one way or the other. 

By Mr. Samuel Brown: 

Q. In 1941 was there a complaint filed against you with 
the Virginia Real Estate Commission? A. There was. 

Q. And who was the complainant in that case? A. The 
complainant in the case was one Harry Humfeld was the 
style of the case. That was filed through an attorney in 
Arlington County. 

Q. Was Mr. Humfeld in Arlington County at the time 
this complaint was filed? A. No, sir, he was on the West 
Coast. 

Q. When you refer to the West Coast where do you 
mean? A. In California, Berkeley, California. 

Q. And did you have a controversy with Mr. Humfeld? 
A. Yes, a controversy arose but it arose without my know¬ 
ing that it had come up. In other words, I knew of no con¬ 
troversy until receipt of the notice of summons to appear 
before the Commission in connection with the case. 

Shall I explain the details of this? 

Q. Let me ask the questions. Will you tell the Court and 
jury what the difficulty was between you and Mr. Hum¬ 
feld? 

173 Mr. Henry: If Your Honor please, I object to that 
kind of inquiry. It has nothing to do with the issues 

here. There is a court record. That is not being produced. 
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I submit that we are not here to try the issues in that 
case. We are not here prepared to do so and it is not 
needed to do so and there is a court record which, if it 
should be produced, would be the best evidence. 

The Court: There is a good deal in what you say. At 
the same time, I cannot shut off any inquiry as to that if 
it can be connected to this controversy. I don’t know 
whether it can be or not. What relevance is that to this? 

Mr. Samuel Brown: The defendant’s position is, if Your 
Honor please, that he based his statements of libel that this 
man vras dishonest and unethical in his practices on the 
revocation of his license. 

The Court: That is right. 

Mr. Samuel Brown: I have a right to show the circum¬ 
stances of the revocation. Your Honor, if this man had 
his license revoked and it was not a dishonest or unethical 
act, I think I have a right to show that and I cannot see why 
they complain about it. 

The Court: As I understand the contentions of the par¬ 
ties, it is that they claim substantial proof of the charge 
that the license was revoked on the ground that there was 
dishonest or unethical conduct upon the interpreta- 
174 tion that revocation under that section of the statute 
meant just that. 

What the facts in the case are, it seems to me, is some¬ 
thing else. I mean this gentleman might take the position 
that it should not have been revoked at all. He probably 
did take that position. 

The question, insofar as it is critical here, is what the 
reasonable implication was by the Board’s action from the 
revocation under the particular statute. What the facts 
and circumstances that Mr. Edwards might testify to could 
hardly vary that, could it? 

Mr. Nathan Brown: If your Honor please, the record in 
the case shows that Mr. Edwards was found guilty by the 
Real Estate Commission of failing, within a reasonable 
time, to account to his client. 
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The Court: Yes. 

Mr. Nathan Brown: Under the Real Estate Commission 
Act, which we might have to argue as a matter of law, and 
I don’t want to say anything about it here before the jury— 

The Court: Yes. 

Mr. Nathan Brown (continuing): —there are reasons 
other than dishonesty for which a broker’s license may be 
revoked. A fortiori, if there are reasons that a license may 
be revoked other than for dishonest practices, the witness 
as a right, I submit, to show that charge that was 
175 brought against him and what the facts were sur¬ 
rounding it. 

The Court: That is where I begin to differ with you. If 
there are, as you say, grounds for the revocation of the 
license under the statute other than that which justifies the 
implication that the defendant, in his statement, indulged 
in, that is something you are permitted to argue but what 
this witness says about it strikes me is something else 
again. 

In other words, are we to try again here the revocation 
of that license and what would have justified the Commis¬ 
sion or would not have justified the Commission in taking 
the action they did? 

Mr. Nathan Brown: The Commission took the action 
that there was no question about that. 

The Court: Yes. 

Mr. Nathan Brown: We submit that that happened and 
it is true and there is no complaint about it. 

The Court: All right. This defendant took upon him¬ 
self to say that they did it because of unethical and dis¬ 
honest conduct, don’t you see? 

Mr. Nathan Brown: I see Your Honor’s point precisely. 

Mr. Samuel Brown: Your Honor sustained the objection? 

The Court: Yes. 

Mr. Nathan Brown. We withdraw the question. 
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176 By Mr. Samuel Brown: 

Q. Did Mr. Humfeld receive the money that was 
due to him? 

Mr. Henry: If Your Honor please, the only purpose in 
talking about Mr. Humfeld is about this case that he has 
just been trying to talk about, and I see no relevancy what¬ 
ever in -what Mr. Humfield did or did not do. It would have 
no effect on the Commission’s order or the Court order. 
I object on the grounds it is irrelevant and immaterial to 
the issue in this case. 

The Court: It looks to me we have trouble enough with¬ 
out trying that case over again. 

Mr. Samuel Brown: Your Honor, I am not trying the 
case over again. If they can show by rebuttal he did not 
give Mr. Humfeld his money, I think that is to their ad¬ 
vantage. 

The Court: Giving Mr. Humfeld his money might have 
some influence in the matter but it is also relevant whether 
he gave Mr. Humfeld the money in the time he should have 
given it to him and many other circumstances concerning 
the giving of the money. I mean just the mere fact that ulti¬ 
mately there was some settlement made of the thing does 
not alter the situation. It might alter it, indeed it might, 
but I mean for us to sit here now and try the case over 
again as to whether or not there was any wrongdoing on 
this witness’ part which was decided by the authority that 
had jurisdiction to decide it, it strikes me as being a 

177 little bit difficult and futile to do. 

Mr. Samuel Brown: If Your Honor’s thought in 
this matter is that the mere fact a judicial record disclosed 
that a man’s license was revoked—period—and that is all 
the record says, that that man can be accused of being dis¬ 
honest and unethical— 

The Court: No, unless what he is found guilty of is of 
that character, and then a person, without going back into 
the evidence in the case and what the extenuating circum¬ 
stances, if any, were, makes the statement that that tribunal 
made that decision. 
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If the decision, for instance, was that his license was re¬ 
voked because he continued to wear a red tie, he would cer¬ 
tainly not be justified in saying his license was revoked be¬ 
cause of unethical or dishonest conduct, but if his license 
w r as revoked by the constituted authority to revoke it under 
a section which made the revocation, authorized or directed 
the revocation upon conduct that was unethical and dishon¬ 
est, then I don’t think a person would have to inquire what 
the evidence in the case was or what the defenses were or 
what the extenuating circumstances were to say that the 
Board that had the power to revoke the license did revoke 
it because of unethical and dishonest conduct, if that was 
the section under which it acted. 

178 Mr. Samuel Brown: We agree on that. 

Your Honor, the Court of Appeals has held that 
in a criminal proceeding if a man who is on the stand was 
asked, Are you the same Mr. So-and-so who was convicted 
of this crime, our courts have held he has a right to go on 
and explain it. 

The Court: My goodness gracious alive, that opens up a 
vista. That has nothing more to do with this proposition 
than if it was an entirely unrelated matter. It goes back 
to a long line of decisions as to whether a witness who tes¬ 
tifies may be required to testify to previous convictions 
testing his credibility. 

There was a long time people who had been convicted 
could not testify. Then there came a period in the law when 
it was said, Yes, you can testify but it can be shown you 
have been previously convicted of a crime so that the jury 
may take that into consideration with respect to the credi¬ 
bility of that witness. 

There then came a time when they sought to say, “Well, 
if you ask a man whether or not he has been convicted of 
crime”, he can say “Yes”, but he may not be permitted to 
go beyond the fact of conviction. To do so, said those au¬ 
thorities, would he to try another lawsuit and that can’t 
be done. 
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Then came what was called the emergence of a humani¬ 
tarian rule that gave—and I think this is one of the 

179 first jurisdictions to adopt it in the Municipal 
Court of Appeals and a rather salutary rule it is— 

that where the question of the credibility of the witness is 
concerned and he is asked whether or not he was convicted 
of a certain crime, he may answer the question and give an 
explanation of wdiat his view of the thing was, but that is 
not why we are here now. 

We are now charging a man or at least seeking damages 
from a man for saying that this man did have that action 
taken against him for those reasons. 

Mr. Samuel Brown: That part is all right. We agree with 
Your Honor on that. 

The Court: So I don’t think that other rule makes com¬ 
petent the giving in evidence here of what the facts and 
circumstances were in that conviction. 

Mr. Samuel Brown: Your Honor sustained the objection? 

The Court: I have almost forgotten what the question 
was that started all this argument, but I suppose it winds 
up in my sustaining the objection to it. It was what the 
facts and circumstances were in that case? 

Mr. Samuel Brown: No, Your Honor, I asked if he paid. 

The Court: If he paid the money— 

Mr. Samuel Brown (interposing): To Mr. Humfeld and 
that Your Honor sustains? 

The Court: I will sustain that. 

180 By Mr. Samuel Brown: 

Q. Mr. Edwards, were you a member of the OPA Ration¬ 
ing Board in Arlington, Virginia? A. I was. 

Q. What years or what year? A. I was appointed, if I . 
recall, sir, in November of 1941 and served until sometime 
in the latter part of ’42. 

Q. Did you ever refuse to give anybody gas that applied 
that was engaged in the real estate business in Arlington 
County? 
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Mr. Henry: If Your Honor please. I object to that on 
the same general ground that it has nothing to do with this 
case. It is not relevant and the issue here certainly has 
nothing to do with the Gas Rationing Board. 

The Court: I think myself, and I will repeat it, the main 
issue is the truth or falsity of the one statement that was 
in the letter and later carried over into the advertisement. 
However, there has been given in evidence some statement 
about this Rationing Board business and since it has, I will 
permit the witness to answer that question. 

I overrule the objection. 

By Mr. Samuel Brown: 

Q. Will you answer the question, Mr. Edw’ards? A. No 
one was ever denied rationing of gas while I vras a member 
of the Rationing Board except as specified by the 
381 rules and regulations of the Government under 
which we operated. In other words, we adhered 
strictly to those rules. 

Q. For your services on the OPA Rationing Board, did 
you receive a certificate? 

Mr. Henry.: If Your Honor please, I object to any ques¬ 
tion along the line of any certificate or medals or anything 
else that OPA may have given anybody. That is simply not 
an issue here. There has been no suggestion about it ex¬ 
cept the question that Mr. Brown asked Mr. Hines and 
which Mr. Hines said he did not know anything about. 

The Court: As I understand it, w r e are about to go down 
another sidetrack. I think that with the statement having 
been made and, as I recall it, it w T as to the effect that Mr. 
Fenwick was at fault in helping the plaintiff to get this 
position or keeping him on or urging him not to resign from 
this Ration Board because he was in a position to visit 
some sort of a discrimination against those people that 
had opposed his real estate license or had had some part 
in revoking it, or what-not. That is not the issue in this 
case. 
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Inasmuch, however, as Mr. Hines made some statement 
about it under examination and the implication was he was 
charged with it, I just now permitted this witness to deny 
it, which I think was only fair to let him do. But there 
again, I don’t think we ought to get off into a trial 

182 of that issue which has nothing on earth to do with 
the issue that we are seeking to determine. 

Mr. Nathan Brown: I can appreciate the difficulty that 
arises by placing the witness, the adverse party, on the 
stand and cross-examining and then material comes out 
which you have to rebut. Perhaps, in a normal case, the 
rebuttal would come in after the defense has put in their 
case, so we are proceeding in the rather analogous fashion 
of putting in rebuttal in our prima facie case, and that 
is perhaps the reason why— 

The Court: Let’s get down to the meat of the case so we 
won’t get off. 

Mr. Nathan Brown: Very well. 

The Court: He was asked a question, something about 
some statement that he made in this advertisement or may¬ 
be it was in the letter, I don’t know, but it is out of the case 
as far as the main issue is concerned. He stated on the 
stand that he had no knowledge whatsoever of Mr. Edwards 
ever making a discrimination against anybody on the Board, 
that all he said was he was in a position to do so. 

I said that, in view of that, I thought this witness ought 
to be given the opportunity under oath to deny that he ever 
had made any such discrimination. There is not one scin¬ 
tilla of evidence in the case that he did make such discrim¬ 
ination, so why should we go off on an extended 

183 search into how good he performed his duties as a 
member of the Board? 

Mr. Nathan Brown: Your Honor’s point is well taken. 

The Court: I think so. 

Mr. Samuel Brown: Your witness, Mr. Henry. 
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Cross-Examination 
By Mr. Henry: 

Q. Mr. Edwards, I believe you stated on direct examina¬ 
tion that you did not hold a broker’s license in 1942 and 
1943, is that correct? A. That is right, sir. 

Q. And you previously stated that your broker’s license 
for 1941 had been revoked by the Beal Estate Commission ? 
A. That is right, sir. 

Q. That was a decision which you appealed, is that cor¬ 
rect? A. No, sir. 

Q. You never appealed that? A. No, sir. 

Q. So that that action remained a final action? A. The 
appeal was lost on that. It was a final action, yes. 

The Court: When you asked him about an appeal, do you 
make quite clear whether or not there was a proceed- 
184 ing taken in court? He might have thought you 
meant appealing from that. 

Mr. Henry: Yes. 

The Witness: There was no appeal from a decision by 
the Real Estate Commission rescinding my license in 1941. 

The Court: There was no court action in respect to that ? 

The Witness: At that time, no. 

By Mr. Henry: 

Q. So the Real Estate Commission action of July 17, 
1941, revoking your license for the year 1941 became effec¬ 
tive without any action on your part to get that reversed? 
A. That is right. 

Q. Or reinstated in any sense? A. That is right. How¬ 
ever, I should qualify that now that you have asked the 
question by saying this, sir, that the right to appear was 
lost by virtue of the inability of my attorney to get the ap¬ 
peal filed prior to the 30-day expiration. 

Q. And I ask you to examine what has been identified as 
Defendant’s No. 1 for identification, and ask you if that was 
the order and opinion? A. It appears to be, sir, yes. 
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Q. I direct your attention to the next to the last para¬ 
graph, sir, and ask you if it is not a fact that your broker’s 
license for 1941 was revoked as stated in that para- 

185 graph? A. The paragraph states specifically what 
my license were revoked for. 

Q. Yes, and the paragraph states, does it not, that it was 
for failing, within a reasonable time, to account for or to 
remit any moneys coming into your possession belonging to 
others ? A. That is correct. 

Q. And that is a quotation from Section 8(g), Chapter 
461, of the General Assembly Acts of Virginia, is it not? A. 
That is correct. 

Q. And that paragraph also states, does it not, that this 
Commission is of the opinion that Thomas E. Edwards is 
guilty of violation of that section just referred to? A. That 
is written on the letter, yes, sir, or order. 

Q. Did you try to get a license in 1942, sir? A. Yes, sir. 

Q. And you failed? A. That has been admitted, yes, sir. 

Q. That is true, also of 1943, is it not, sir? A. Yes, sir. 

Q. Mr. Edwards, you testified with respect to certain 
losses of listings and other matters as a result of this al¬ 
leged libelous statement. Do you recall that? A. I 
did. 

186 Q. You have previously stated, have you not, at 
times when we before trial asked you for your deposi¬ 
tion for discovery purposes that you kept certain books and 
records? A. Yes, I admitted that I did so. 

Q. And that such books and records would support your 
compensatory damage claim in this action? A. I made this 
statement, if I am not mistaken, sir, that those books would 
support the evidence— 

Mr. Samuel Brown (interposing): Wait just a minute. 

Your Honor, I think that is improper because we do not 
have to prove damages and I do not think that is a proper 
inquiry anyway at this time. It is outside the scope of 
direct anyway. 
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The Court: Didn’t you make interrogation upon him as 
to what losses he had suffered because of this statement and 
he went into the matter of certain pieces of property? 

Mr. Samuel Brown: That is right, but he named those. 
There is no discussion here about any books or records. 
Furthermore, I want the record to show and it does show in 
this case that the defendant was denied access to the plain¬ 
tiff’s books and records and such an order shows in this 
court. He moved for a bill of particulars and Judge 
Schweinhaut said he could not have it. 

Mr. Henry: That is correct. 

Mr. Samuel Brown: Would you stipulate that the 
187 Court denied you that? 

Mr. Henry: But that has nothing to do with this 

case. 

The Court: Just a moment. Let the jury go out. It 
looks to me as if we are having a little too much argument 
in the presence of the jury that should not be had. 

202 The Court: I think I shall permit cross-examina¬ 
tion of this witness on any matters that touch any¬ 
thing he has testified to or losses that he has suffered. 

Mr. Henry: Thank you. 

The Court: Bring the jury in. 

(Thereupon, the jury returned to the courtroom and re¬ 
sumed their places in the jury box.) 

Mr. Henry: Will you read the last question? 

(The pending question was read by the reporter.) 

The Court: Withdraw that and reframe the ques- 

203 tion, if you will. 

Mr. Henry: All right, sir. 

By Mr. Henry: 

Q. Mr. Edwards, isn’t it a fact that prior to the hearing 
and during your deposition for discovery purposes, that you 
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stated that you did have books and records which would 
support your loss and compensatory damages claimed in 
this action? A. I stated that I had books and records of 
my business and from that I could get information in sup¬ 
port of that, or words to that effect. 

Q. Have you produced them here? A. I have not. 

Q. Also, Mr. Edwards, you are familiar with your testi¬ 
mony that you gave on deposition for discovery purposes 
in which you stated, on page 32 of your deposition that you 
have lost listings of property, the confidence of the people 
“that I have dealt with, the public, to the extent that it is 
questionable as to whether I can get their properties or not, 
and I meet with all types of reception when I appear on the 
scene to conduct sales of property and brokers are con¬ 
stantly calling and trying to go out and list my properties 
and take them away from me simply because of the fact 
that they go in behind me and tell the individual, ‘Well, you 
don’t want to deal with this man because, you know, 
204 he has lost his license for dishonest dealings.’ ” A. 
I stated that. 

Q. Could you tell us who those persons were? A. 
I have just named some of those persons and others were 
the names of those whom I gave you, some of them. That 
was a cumulative list of witnesses who would testify to 
varying things that I gave you. 

Q. I am not speaking of the list of witnesses, sir. I am 
asking you for the names of those persons who were mak¬ 
ing those statements. A. Who were making these state¬ 
ments ? 

Q. Yes, sir. A. They were members of the Arlington- 
Alexandria-Fairfax Beal Estate Board, licensed brokers in 
the County of Arlington and in Alexandria. 

Q. Persons other than Mr. N. C. Hines? A. Yes. 

Q. You know Mr. Charles R. Fenwick, do you not, sir? 
A. I do, sir. 

Q. You have heard his name mentioned in these proceed¬ 
ings ? A. I have, sir. 





117 


Q. And you have referred to your OPA Ration Board 
matter, have you not? A. That is right, sir. 

205 Q. As a matter of fact, Mr. Edwards, didn’t you 
testify in your previous deposition for discovery pur¬ 
poses on page 37 that you had met Mr. Fenwick down in 
Richmond, gone into the OPA official and discussed this 
matter and that he had at that time asked what the charges 
were and had protested the removal and had requested and 
urged further action before final decision was to be reached 
in the matter? A. I testified in words to that effect, yes. 

Q. And Mr. Fenwick has appeared, has he not, as a char¬ 
acter witness for you since your 1941 real estate broker’s 
license was revoked? A. Yes, he appeared in 1942 at the 
hearing before the Commission on my application for a 
license along with some fifteen other prominent people in 
the City of Arlington, the Town of Arlington. 

Q. And he did urge, did he not, that, despite your previ¬ 
ous conviction under that July, 1941 violation by order 
of the Real Estate Commission, that despite that that you 
should remain on the Gas Rationing Board? 

Mr. Samuel Brown: Just a moment, Your Honor. I 
think counsel used the word “conviction”— 

The Court: Don’t use the word * ‘ conviction. ’ ’ 

Mr. Samuel Brown: I think that is unfair. 

The Court: That may have some implication of the crim¬ 
inal offense. 

206 Mr. Henry: I meant violation. 

The Court: Yes. 

Mr. Henry: That is the word that is used in here. I did 
not mean the word conviction in that sense but violation. 

The Witness: I have no knowledge of his having done so, 
sir. 

By Mr. Henry: 

Q. You have no knowledge? A. Except on the occasion 
that I mentioned in my deposition where he went with me 
and urged Mr. Fulmer Bright, who was then State Director 
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of OPA, to see to it that I was given a fair and impartial 
hearing and not penalize me simply because of the fact that 
my license had been removed. 

Q. Yes, that is what I was asking. A. That is the state¬ 
ment that he made, sir. 

Q. You are also familiar, however, with the fact that 
he did appear as a character witness for you in later 
proceedings? A. On one occasion, sir, only has Mr. Fen¬ 
wick ever appeared for me as a character witness, and that 
w'as in 1942 upon my application before the Commission for 
a license, or reinstatement, if you wish, of my previous 
license. 

Q. In other words, you applied in 1942 for a license for 
that year ? A. That is correct. 

207 Q. After the 1941 situation? A. Revocation, yes, 
sir. 

Q. And Mr. Fenwick then appeared as a character wit¬ 
ness for you? A. He, together with some fifteen other 
prominent people in the City of Arlington. 

Q. And that was in the face of the record at the time? 

The Court: I think you have made it clear that it was 
subsequent to it, Mr. Henry. 

By Mr. Henry: 

Q. Was it subsequent? A. It wras in face of whatever 
existed at the time. 

Q. Are you familiar with Mr. Fenwick’s signature? A. 
I won’t say that I could positively identify it, but I think 
that I know what you are getting at and will try to an¬ 
swer it. 

Q. I hand you what has been identified as Defendant’s 
No. 2 and ask you if you can possibly identify the signature 
on it? A. I would say that that is his signature, yes, sir. 

Q. That is a letter, apparently, of Mr. Fenwick’s, dated 
May 27,1943. A. This is a letter by Mr. Fenwick in answer 
to a resolution which I have not seen regarding which has 
been referred to on several occasions. 
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208 Q. You are familiar with this! A. I am familiar 
with that letter, yes, sir. 

Q. As a matter of fact, your counsel has a copy of that 
letter, has he not? A. That is right, sir. 

Q. You are familiar with the statements made in here by 
Mr. Fenwick? A. Some of them, sir. I don’t know which 
specific one you refer to. 

Q. Would you look at that? I think the first page has 
no reference to you, but the second page does. A. Yes, sir. 

Q. You are familiar with the fact, then, that Mr. Fenwick 
not only appeared as a character witness for you and joined 
with you down in Richmond but that he also wrote to the 
OPA as stated in his letter here? 

Mr. Samuel Brown: Your Honor, I think the letter 
ought to go into evidence if he is referring to it. 

The Court: The letter is the best evidence of what he 
said, but I think the question is not inappropriate to ask 
him if he knows whether or not he did certain things. 

Mr. Henry: I have refreshed his memory. 

The Witness: To my knowledge, I am not aware of the 
letter that he wrote to the OPA in Richmond. I am familiar 
with his personal appearance but not with anything 

209 that he wrote them. 

By Mr. Henry: 

Q. You are also familiar, however, with the fact that he 
wrote this letter as it is addressed and sent it out? A. 
Yes, I know that that letter was written, as I said, in answer 
to the resolution signed by Mr. Hines. 

Q. As president of the Real Estate Board? A. I don’t 
know whether he was president of the Real Estate Board, 
but it says “President.” He was a realtor and he was a 
member of the Board there. This letter was written in 
answer to the resolution that was sent out impugning my 
character and trying to get me removed from the Board. 

Q. And this was one of the actions of Mr. Fenwick in 
that regard? A. This letter here is the answer of Mr. Fen- 





wick in the effort to get me off the Ration Board by Mr. 
Hines. 

Q. This letter is addressed to the Alexandria, Arlington, 
Fairfax Real Estate Board, Attention: His Excellency the 
Governor of Virginia, Virginia Real Estate Commission, 
Each of the Real Estate Boards in Virginia, Arlington 
County, Virginia, isn’t that true? A. That is correct, sir. 
Mr. Samuel Brown: If Your Honor please, I think Mr. 
Henry should not read from portions of the letter. 

210 He is just reading as to whom it was addressed. 
Mr. Samuel Brown: I assumed he was reading 

part of it into the record. There was a colloquy between 
Mr. Henry and Mr. Edwards. 

The Court: I assumed he was just reading the address. 
Mr. Samuel Brown: Is that right? 

Mr. Henry: That is right. Any time you want to offer 
it, you may. 

Mr. Samuel Brown: We will offer it right now. Do you 
have any objection? 

Mr. Henry: None at all. 

The Court: That is marked Defendant’s Exhibit No. 2? 
Mr. Samuel Brown: Yes, and it will become Plaintiff’s 
Exhibit No. 13. 

The Court: Admitted. 

(Letter previously marked Defendant’s Exhibit No. 2 
for identification was remarked Plaintiff’s Exhibit No. 13 
and received in evidence.) 

By Mr. Henry: 

Q. Mr. Edwards, you have heretofore also admitted that 
you were, in fact, removed by the Office of Price Adminis¬ 
tration from the Gas Rationing Board, isn’t that true? A. 
Definitely, in fact, I was removed from the Board. 

211 I did not resign. 

Q. You refused to resign? A. I did, sir. 






121 


Q. Did you do that as a result of any advice on the mat¬ 
ter? A. It was not as a result of any advice. It was a 
result of my own determination not to resign under fire. 

Mr. Nathan Brown: I don’t see the relevancy of that. 
The Court: I don’t know that I do either, but it certainly 
has been gone into a good deal and I guess the upshot of 
it can be stated. 

Mr. Henry: I have only been doing it because it has 
been gone into before, sir. 

The Court: All right. Let’s try to get along a little 
faster with the case. 

By Mr. Henry: 

Q. There are a couple of matters that you did refer to, 
Mr. Edwards, that I think ought to be cleared up. You 
stated that the Arlington Sun is the only newspaper in 
circulation in Arlington County. A. No, sir, I did not. 
I said at the time of that article, it was the only paper to 
my knowledge in circulation. There has since been another 
paper added in the County, or a couple of other papers. 

• ••••••••• 

213 Redirect Examination 

By Mr. Samuel Brown: 

Q. Mr. Edwards, directing your attention to the 

214 OPA situation that Mr. Henry asked you about, were 
you notified that a hearing was going to be held as 

to the question of your removal? A. No, sir. 

Mr. Henry: If Your Honor please, I object to it being 
further gone into. 

The Court: I will overrule the objection. Let’s get done 
with it if we can. 

Mr. Samuel Brown: If Your Honor please, he went into 
it and I said nothing and now he is objecting. 

The Court: You went into it too. 

Mr. Samuel Brown: Yes, that is what I said. 
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The Court: Yes, so we have almost gone into it to its 
death so let’s kill it. 

By Mr. Samuel Brown: 

Q. Did you have a hearing before the investigation? A. 
No. 

Q. Were you personally invited to attend that hearing? 

A. No, sir. No member of the Board was invited. 

Q. Did you ever ask Charlie Fenwick to intercede with 

the Virginia Real Estate Commission for the issuance to 

vou of a license? A. Never. 

•> 

Q. Did you ask Charlie Fenwick to intercede for you in 
behalf— 

215 Mr. Henry (interposing): I object to this on re¬ 
direct. I did not go into it. 

The Court: You went into what Mr. Fenwick did in his 
behalf. Now he is asking if he asked him to do it. That 
is legitimate. 

Mr. Henry: He is asking if he did something else. 

The Court: Will you read the question, Miss Rawls? 

(The pending question was read by the reporter.) 

By Mr. Samuel Brown: 

Q. (Continuing) Did you ask Charlie Fenwick to inter¬ 
cede for you in your behalf with the OPA Rationing Board? 
A. Yes, i did. 

Q. Did he do so? A. He did. 

Q. Did he appear as a character witness for you? A. 
He did. 

Q. Before what body? A. Before the Virginia Real 
Estate Commission in 1942 about my application for a 
license. 

Q. Did he ever appear for you thereafter? A. Never to 
my knowledge except the one occasion that I referred to 
in Richmond before OPA. 

Q. I mean before the Real Estate Commission. A. No, 
sir. 
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Mr. Samuel Brown: If Your Honor please, I ne- 
216 glected to introduce these in evidence and I thought 
I would do it while he was on the stand. 

The Court: What are they, the licenses? 

Mr. Samuel Brown: They are. 

The Court: What are the numbers, 6, 7, 8, 9, and 10? 
Mr. Samuel Brown: That is right, Your Honor. 

The Court: Any objection? 

Mr. Henry: I haven’t even seen them. 

Mr. Samuel Brown: I am sorry. 

(Exhibits were handed to counsel.) 

Mr. Henry: If Your Honor please, we do object on the 
ground that they are not material to the issue involved in 
this case. 

The Court: I will admit them. 

(Plaintiff’s Exhibits 6, 7, 8, 9 and 10, heretofore marked 
for identification, were received in evidence.) 

Mr. Henry: We do not have any objection to their au¬ 
thenticity. 

• ••♦*••••• 

5. Extracts from testimony of defendant’s witnesses. 

355 Mrs. George Mason Green was called as a witness. 

on behalf of the defendant and, being first duly 
sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Henry: 

Q. Mrs. Green, will you please give the Court and jury 
and the reporter your full name? A. My name is Mrs. 
George Mason Green. 

Q. Where do you live, Mrs. Green? A. I live at 1503 
North Fillmore Street, Arlington. 

Q. What is your occupation? A. Real Estate Broker. 

Q. How long have you been a real estate broker? A. 
About nine years. 
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356 Q. How long have you been a broker in Arlington 
County? A. About nine years. 

Q. Have you had occasion to know Mr. Hines, Mr. N. C. 
Hines, here? A. I have known Mr. Hines for a period of 
between eight and nine years. 

Q. Mr. Edwards, who sits here? A. I know him only 
when I see him. 

Q. How long would you say your acquaintanceship with 
these two run—you answered as to Mr. Hines. How about 
Mr. Edwards? A. I know him only when I see him. 

i 

• ••••••••• 

357 Q. Mrs. Green, did you know persons during the 
period of time that you have had a license in Arling¬ 
ton County from July, 1941, up through the period to July, 
1945 ? A. Yes. 

Q. Did you discuss with them Mr. Edwards’ reputation 
for honest and ethical practices in business?' A. Yes. 

Q. Do you know what his reputation for honest and 
ethical practices in the business was during that period? 
A. Not good. 

Mr. Henry: Your witness. 

Cross Examination 

By Mr. Samuel Brown: 

Q. Mrs. Green, how long have you been licensed as a 
broker? A. About nine years. 

358 Q. About nine years? A. Yes. 

Q. And your husband is George Mason Green? A. 
That is correct. 

Q. And he is also a licensed broker? A. That is correct. 
Q. And you are a neighbor of Mr. N. C. Hines? A. Yes. 
Q. How far away from him do you live? A. I live a 
block. 

Q. And are you friendly with the Edwardses? A. I only 
know the Edwardses when I see them. 
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Q. Are you unfriendly with them ? A. Well, I don’t think 
1 could be friendly or unfriendly with somebody I don’t 
know. 

Q. Have you ever dealt with them? A. Our office has. 

Q. No, you personally. A. Not personally, no. 

Q. Who did you discuss their reputation with? A. Well, 
with my own office. 

Q. And who else? A. And with Mr. Jack Jones. 

Q. Mr. Jack Jones? A. Yes. 

359 Q. He is in Ashton Jones’office? A. Yes. 

Q. And he is a real estate broker? A. Yes. 

Q. Who else? A. Romye Lamborn. 

Q. She is a real estate broker? A. That is so. 

Q. Who else? A. Mr. Hoge. 

Q. Mr. W. S. Hoge? A. That is right. 

Q. The third or the first, the elder Mr. Hoge? A. The 
elder Mr. Hoge. 

Q. And he is a real estate broker? A. Yes. 

Q. Who else? A. Well, I have discussed it with any 
number of brokers. 

Q. Are you a member of the Arlington-Alexandria-Fair- 
fax Real Estate Board? A. I am. 

Q. Your husband is a member? A. Correct. 

Q. Romye Lamborn is a member? A. Yes. 

360 Mr. Hoge is a member ? A. Yes. 

Q. Do you know the requirements of the Virginia 
Real Estate Act? A. I believe so. 

Q. What is required of a man in order to hold a license as 
a real estate broker under the Act? A. Well, he is required 
to take an examination and to know the laws under the Act 
and to pay the fee. 

Q. About the qualifications personally? A. The qualifi¬ 
cations personally? 

Q. Yes. Well, that he must be honest. 

Q. All right, and next ? A. And that he must not do any¬ 
thing against the interests of the purchaser or seller. 
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Q. Must have a good reputation? A. That is right, must 
have a good reputation. 

Q. Must be truthful ? A. Correct. 

Q. And fair-dealing? A. Correct. 

• ••••••••• 

361 Romye Lambom was called as a witness for and 
on behalf of the Defendant and, having been first 

duly sworn, was examined and testified as follows: 

Direct Examination 
By Mr. Henry: 

Q. Mrs. Lamborn, will you now give us your full name, 
please? A. Romye Lamborn, L-a-m-b-o-r-n. 

Q. Keep your voice up, if you can, so we can all hear you. 
And your address? A. 1601 South Arlington Ridge Road, 
Arlington. 

Q. What is your occupation? A. Realtor. 

362 Q. Realtor? A. Yes. 

Q. Do you have a real estate broker’s license? A. 

Yes. 

Q. How long have you been a broker? A. Since about 
1938. 

The Court: Keep your voice up, Mrs. Lamborn, we can’t 
hear you. 

The Witness: Since 1938. 

By Mr. Henry: 

Q. Has that all been in Virginia? A. Yes. 

Q. Arlington County? A. I have a license also in the 
District of Columbia. 

Q. Are you familiar with Mr. Edwards here? Are you 
acquainted with Mr. Edwards? A. I know them, yes. 

Q. Do you know people who knew Mr. Edwards’ reputa- 
tation in the community for honesty and fair-dealing be¬ 
tween 1941 and July of 1945 ? A. Wbat was the question ? 
The Court: Read the last question, Miss Rawls. 



(The question was read by the reporter.) 

The Court: Haven’t you got to put in, “Do you know 
people who knew him during that period of time?” 

363 I mean that is the only way. 

Mr. Henry: I will correct the question to say who 
knew him. 

By Mr. Henry: 

Q. Do you know people who knew Mr. Edwards? A. Yes. 

Q. During that period of time, Mrs. Lamborn? A. Yes. 

Q. And did you discuss Mr. Edwards’ reputation, that 
particular reputation for that period of time with those 
people? A. Well, I heard his reputation discussed. I don’t 
know that I discussed it with them. 

Mr. Samuel Brown: At this point I will say she is not 
qualified. 

The Court: That is all she has to do, if she heard from 
those people what his reputation was, she can then testify 
as to what it was. 

By Mr. Henry: 

Q. Can you state whether or not that reputation was 
good or bad? A. It is bad. 

Mr. Henry: Your witness. 

364 Cross-Examination 

By Mr. Samuel Brown: 

Q. Mrs. Lamborn, are you a member of the Arlington- 
Alexandria-Fairfax Real Estate Board? A. Yes. 

Q. How long have you been a member? A. I don’t ex¬ 
actly know. I think around, 1939,’40. I don’t know exactly 
when, somewhere around there. 

Q. Do you know Mr. Hines? A. Yes, I do. 

Q. How long have you known Mr. Hines ? A. The whole 
time and before. 

Q. You knew him before? A. Yes, sir. 
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Q. Did you know Mr. Edwards? A. I met the Edwardses 
sometime around 1939. 

Q. Have you been friendly with them? A. No. 

Q. Were you friendly with Mr. Hines? A. Yes. 

Q. Do you meet with him often? A. No, I see Mr. Hines 
at the Real Estate Board meetings, that is about all. 

Q. At the Board meetings? A. Yes. 

• ••*•••••• 

366 By Mr. Samuel Brown: 

Q. Would you name the people? Could you answer the 
question? A. The question was that I discussed with or 
heard it discussed? 

Q. You said that you never discussed it, that you heard 
it discussed, isn’t that correct? A. Yes, I heard it discussed. 

Q. But you never discussed it yourself? A. Not par¬ 
ticularly, no. 

Q. Who did you hear discuss it? A. Well, I heard clients 
and members of the Real Estate Board. 

Q. Name the clients, if you please, Mrs. Lamborn. 

367 Well, I don’t know whether I could name them all 
right off or not. 

Q. Name one. A. Well, I don’t know that I would want 
to do that. 

Q. Name some of the Real Estate Board that you dis¬ 
cussed it with. A. Well, all the members of the Real Estate 
Board practically said they were practicing unethically. 

The Court: Not what they said. The question is just 
what persons you heard discuss the reputation. 

The Witness: Well, I heard Mr. Hines, Colonel- Eastman, 
and the other officers of the Real Estate Board. 

Bv Mr. Samuel Brown: 

* 

Q. You personally are angry at the Edwardses, are you 
not? A. I don’t know whether you call it angry or not. I 
haven’t liked them particularly. I have reasons for that. 
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Q. You say you are angry at the Edwardses. You were 
angry at the Edwardses because Franklin Colby had 
spoken to them about a deposit that you were withholding 
from him, isn’t that correct? A. No, he didn’t speak to 
them. 

Q. Isn’t it a fact that he did speak to the Ed- 
368 wardses about it? A. I don’t know anything about 
that. 

Q. Isn’t it a fact that Colonel Colby sued you for the 
return of that deposit? A. He did sue me for the return 
of the deposit. 

Q. And the fact is that Colonel Colby won the case in 
court and you were compelled to return the deposit to him ? 
A. That is true. My client had the deposit. I didn’t have it. 

• ••••••••* 

382 Louis C. Carl was called as a witness on behalf of 
the Defendant and, having first duly sworn, was ex¬ 
amined and testified as follows: 

Direct Examination 

By Mr. Henry: 

Q. Mr. Carl, will you give us your full name ? A. Louis 
C. Carl. 

Q. Where do you reside, Mr. Carl? A. 2115 Key 

383 Boulevard, Arlington. 

Q. What is your occupation, sir? A. Secretary- 
Treasurer of the Arlington Realty Company. 

Q. What is the business of that company, real estate ? A. 
General real estate. 

Q. Do you hold a real estate broker’s license? A. Yes, 
sir. 

Q. How long have you been in that business? A. About 
ten years. 

Q. Do you know Mr. Hines, here? A. Yes, sir. 

Q. Were you ever associated with Mr. Hines? A. I was 
associated in business with him for about six years. 
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Q. And do you know Mr. Edwards here? A. Yes, sir. 

Q. Were you ever an officer or member of the real estate 
board? A. A member of the board, yes, sir. 

Q. But no officer? A. No. 

Q. Mr. Carl, do you know people who knew Mr. Edwards 
and his reputation in the community for honesty and fair 
dealing between 1941 and July of 1945? A. Yes, sir. 

384 Q. Did you have occasion to discuss or hear dis¬ 
cussed that reputation with those people? A. Yes, 

sir. 

Q. Can you state whether or not that reputation was good 
or bad? A. It was not good. 

Mr. Henry: Your witness. 

Cross Examination 

By Mr. Samuel Brown: 

• * • # • * . • • • * 

385 Q. Are you unfriendly toward the Edwards? A. 
Yes, sir. 

i Q. Do you like them? A. I won’t say that. 

Q. How long have you been a real estate broker? A. 
About ten years. 

Q. Give us the names of the people whom you discussed 
Mr. Edwards’ reputation with. Did you discuss it with Mr. 
Hines ? A. Some. 

394 Clyde L. Eastman was called as a witness on be¬ 
half of the Defendant and, having first been duly 
sworn, vras examined and testified as follows: 

Direct Examination 

By Mr. Henry: 

Q. Colonel Eastman, will you give us your full name, 
please? A. Clyde L. Eastman. 

Q. Where do you reside? A. Belle Haven subdivision, 
Alexandria, Virginia. 
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Q. What is your occupation, sir? A. I am a retired Army 
officer, but in the real estate business in Falls Church. 

Q. And do you hold a broker’s license? A. I do. 

Q. Is that for the State of Virginia or Falls Church, or 
where? A. Issued by the State of Virginia, also licensed 
by Fairfax County, licensed by Falls Church. 

Q. Are you a member of the Arlington-Alexandria-Fair- 
fax Real Estate Board? A. I am. 

Q. Have you ever held any office? A. I am President 
of the Board at the present time. 

395 Q. How long have you been a member of the 
Board? A. Since the 17th of February, 1942. 

Q. Do you know Mr. Hines here? A. Very well. 

Q. Have you ever been associated with him? A. Not in 
business; but I have dealt with him, cooperated with him, 
in real estate sales. 

Q. Do you know Mr. Edwards here? A. I have seen Mr. 
Edwards. I don’t know him. 

Mr. Nathan Brown: This is the same situation, if Your 
Honor please. 

Mr. Samuel Brown: We object, of course, to any further 
questions along this line. 

By Mr. Henry: 

Q. Would you know Mr. Edwards? A. Do I know him? 
Q. Would you know him if you saw him? A. I wouldn’t 
have been able to identify him here. I looked at the two 
of them and I decided which one was Mr. Edwards. 

Mr. Nathan Brown: Which one? 

The Witness: After looking at the two of them and he 
spoke, I assumed he is Mr. Edwards. 

Mr. Henry: I won’t submit him, then. 

With respect to the other questions, have you ever 

396 had any dealings with Mr. Edwards? 

The Witness: May I correct the statement? 

The Court: Wait a minute. He might be able to testify 
to other things, so I can’t rule that out. 
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The Witness: Your Honor, may I make a correction to 
the statement that I have made? In looking at the two 
gentlemen, I didn’t think that gentleman looked like Mr. 
Edwards and then I looked about and I see a gentleman 'who 
is Mr. Edwards. 

By Mr. Henry: 

Q. Have you ever had any dealings with Mr. Edwards? 
A. None whatsoever. 

Q. Have you ever had occasion, in your office as Presi¬ 
dent of the Real Estate Board or any other capacity, had 
any reason to discuss with people who knew Mr. Edw r ards, 
Mr. Edwards’ reputation for honesty and fair dealing be¬ 
tween 1941 and July of 1945? 

Mr. Nathan Browrn: Object. 

The Court: I understood you were not going to tender 
him as a character writness. 

Mr. Henry: I am not going to ask him, but I simply 
wanted to explore that question. 

The Court: Yes, I will let him answer the question if he 
confines his answrer to yes or no. 

Do you understand the question? 

The Witness: I would like to have it repeated. 
397 The Court: Read the question, Miss Rawis. 

(The pending question was read by the reporter.) 

The Witness: Yes. 

The Court: All right. 

Mr. Henry: If Your Honor please, I simply wanted to 
clear up the reason why I brought him here. 

The Court: Yes, I understand. 

Mr. Henry: That was the only purpose in it. 

In view’ of his actual lack of knowledge and acquaintance¬ 
ship with Mr. Edwrards, I will not pursue the inquiry fur¬ 
ther. He is their witness or he may be excused, as far as I 
am concerned. 

Mr. Samuel Brown: Mr. Eastman, were you subpoenaed 
to appear here today? 
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The Witness: No, sir. 

Mr. Samuel Brown: That is all. 

The Court: You are excused. 

6. Extracts from testimony of N. C. Hines, defendant 
(a) called by plaintiff as a witness under rule 44(b). 

35 Needham Christopher Hines the defendant, called 
by the plaintiff, being duly sworn, was examined and 
testified as follows: 

Direct Examination 

By Mr. Samuel Brown: 

Q. Will you state your full name, sir? A. Needham 
Christopher Hines. 

Mr. Nathan Brown: May the record show Mr. Hines is 
called under Rule 44b as a hostile witness. We are going to 
ask him leading questions on cross-examination and we are 
not bound by his answers. 

35-a Mr. Henry: If Your Honor please, I object on 
that ground because he has shown no hostility. It 
is evident there has been no such showing as such. I don’t 
want to make any improper impression on the jury by that 
statement. 

The Court: The rule provides for the calling of an ad¬ 
verse party and I think that puts him in the category that 
permits cross-examination. 

Mr. Henry: I don’t object to having him put on in that 
category but hostile is something else. 

By Mr. Samuel Brown: 

Q. Where do you reside, Mr. Hines? A. Fillmore Street, 
Arlington. 

Q. And what address? A. 1602. 

Q. What is your business, sir? A. I am a real estate 
broker, builder, developer. 
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Q. And you are a real estate broker in the State of Vir¬ 
ginia, are you not? A. I wouldn’t say I am a broker at 
the present time. I am more of a builder, developer. 

Q. And in the District of Columbia, are you a builder and 
developer also? A. I have an office here which is run by a 
manager but I take no active interest in it. 

Q. In Maryland, what is your occupation out 
36 there? A. I have a development out there. 

Q. What is that development called? A. Chest¬ 
nut Hills. 

Q. Is that your personal development? A. No, sir. 

Mr. Henry: If Your Honor please, I object to this line 
of examination. It has nothing to do with any issues that 
are here. I see no reason why he should be permitted to 
explore all of Mr. Hines’ background. 

The Court: Well, I cannot see the relevancy myself at 
the moment but I generally allow some latitude on the 
assumption that counsel will show relevancy. If not, I will 
entertain a motion to strike. 

• #•••*•••• 

39 By Mr. Samuel Brown: 

Q. How long have you resided in Arlington County, Mr. 
Hines? A. Since 1936. 

Q. Have you had a real estate broker’s license since that 
time? A. Yes, every year. 

Q. On July 12, 1945, did you prepare this letter? A. 
Yes, sir. 

Q. And how many did you prepare or cause to be pre¬ 
pared? A. About two hundred. 

Q. Where were they prepared, sir? A. They were writ¬ 
ten in Arlington, in my Arlington office, but I don’t remem¬ 
ber now where they were mimeographed. It is a mimeo¬ 
graphed letter. 

Q. They w*ere prepared in the Investment Building, were 
they not? A. I don’t remember having written those letters 
in the Investment Building. 
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Q. The letters were mimeographed? A. Yes, sir. 

40 Q. They were mailed, were they not? A. Yes, sir. 

Q. And you say there were about two hundred that 

were mailed? A. That is my recollection. 

Q. It might have been more than two hundred? A. I 
am sure there weren’t many more than that. 

Q. How much did it cost you to prepare this mimeo¬ 
graphed letter and mail them? A. I don’t remember. 

Q. Do you have an approximate idea? A. Not over 
fifteen, twenty dollars. 

Q. Did you prepare and publish in the Arlington Sun 
an advertisement which was printed or rather published 
on August 3,1945? 

Mr. Henry: If your Honor please, I object to that ques¬ 
tion because I want to further object to any such testimony 
going in this case. The only issue here is the letter that 
has been referred to and not any other publication, and the 
issues are limited in this case. 

The Court: You are correct that the issue is limited in 
this case to the statement made in the letter that was read, 
namely, that he defended him in certain wrongful conduct, 
the “he” referring to Mr. Fenwick and the “him” refer¬ 
ring to the plaintiff. 

41 The Court: You are perfectly correct in your 
proposition that that is the sole issue in the case as 

to whether that statement was made and, if so, was it falsely 
made, and if it was falsely made, did it accomplish dam¬ 
ages. 

However, if that statement in that letter was published in 
any fashion, I think that is legitimate evidence, not as chang¬ 
ing the issue at all. I think also evidence as to what was in 
the letter beside that statement is admissible but not as an 
issue in this case and only as it may throw light upon the 
issue that is in the case. 

Mr. Henry: If that is understood, I have no objection. 

The Court: For that reason I will rule that the question 
may be asked and answered that is now pending. 







By Mr. Samuel Brown: 

Q. Mr. Hines, I think my question was this: Did you, on 
August 3,1945, prepare and have published in the Arlington 
Sun the following article which I have shown you here at 
this time? A. This was prepared by a committee of which 
I was a member and was published by the committee in the 
Arlington Sun. It says “we”. It does not say “I.” 

Q. My question was merely, Did you prepare and have 
this ad published in the Arlington Sun? A. I had a part in 
it as a committee. 

Q. A part in it as a committee? A. That is right. 

42 I took part in it. 

Mr. Samuel Brown: I would like at this time to 
have this marked for identification as No. 1. 

The Court: That is a photostat of the letter which you 
read? 

Mr. Samuel Brown: Yes. 

The Court: There is no objection? 

Mr. Henry: I have no objection to the part of that letter 
which is in issue. I do object to everything else being intro¬ 
duced generally in this case. If it is offered for a specific 
purpose and limited in that connection, then I have no ob¬ 
jection if that limitation, in offering it, is clear. 

The Court: I think part of it, other than that particular 
wordage that constitutes the charge here, must be made 
known to the jury so that they know to whom the pronouns 
have reference, for instance, and the setting of it, but I re¬ 
peat what I have already said that the only charge upon 
which any issue arises is the making of the particular state¬ 
ment that is alluded to, he did defend him, and so forth, and 
whether or not, if that was made, it was false and caused 
damages. 

Mr. Henry: That is the reason I made the objection but 
I have no objection to its special use. 

The Court: Under those special circumstances, I 

43 will admit it. 
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(Letter dated July 12,1945, to all Realtors and Property 
Owners, signed N. C. Hines, was marked Plaintiff’s Exhibit 
1 and received in evidence.) 

Mr. Samuel Brown: Plaintiff’s No. 2 will be the news¬ 
paper article. 

The Court: I will admit that under the same understand¬ 
ing as to why it is admitted. 

Mr. Samuel Brown: Yes. 

Mr. Henry: Yes. 

(The article in the Arlington Sun, dated August 3, 1945, 
was marked Plaintiff’s Exhibit 2 and received in evidence.) 

Mr. Samuel Brown: I want to read the newspaper ar¬ 
ticle to the jury, if Your Honor please. 

The Court: All right. 

Mr. Samuel Brown: Ladies and gentlemen of the jury, 
so we can follow this easier, I would like to read Plaintiff’s 
Exhibit No. 2. This newspaper is the Arlington Sun, Ar¬ 
lington, Virginia, which is dated Friday, August 3, 1945, 
and the advertisement appears on one-fourth of the paper 
on this side. It begins by saying: 

“WE ARE OPPOSED TO THE CANDIDACY OF 
CHARLES R. FENWICK 

For the Democratic Nomination of Lieutenant Governor * 
in the August Primary, 

44 “because of his public record, and especially for the 
following reasons: 

“Our Real Estate Board has spent considerable time and 
money in trying to raise the standards of real estate prac¬ 
tices in Virginia, and particularly in Northern Virginia 
where we have to contend with vicious practices by those 
operators who cannot furnish a bond in Washington and 
operate in Virginia, and those in Virginia who maliciously 
disregard the law, bringing discredit upon those who do. 
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“Mr. Fenwick endorsed and used his influence to put a 
man on the Gas Rationing Board in Arlington County, 
knowing at the same time that this man’s license as a real 
estate broker had been revoked by the Real Estate Com¬ 
mission and a jury of the citizens of Arlington County had 
sustained the Commission’s decision. He did this knowing 
that this man would thus be in a position to penalize the 
jurors, and every member of the Real Estate Board and all 
the witnesses who appeared against him in the several 
charges before the Real Estate Commission. 

“When the citizens of Arlington County protested this 
appointment to the OPA and the OPA gave the citi- 
4o zens a hearing on the matter, Mr. Fenwick personally 
appeared and defended this man. He not only de¬ 
fended him in his unethical and dishonest practices as a 
real estate broker, but when he was asked to resign by the 
OPA Mr. Fenwick advised him not to resign, and continued 
to use his political influence to retain him on the Gas Ra¬ 
tioning Board. It was to his chagrin and disappointment, 
therefore, that the Regional Director of OPA after conduct¬ 
ing a thorough and impartial investigation, overruled Mr. 
Fenwick and removed the man from the Board. 

“There was a great surge of protest, hence the unani¬ 
mous resolution by the Real Estate Board, a copy of which 
was sent to Mr. Fenwick. 

“One year thereafter, under the law, and with the help of 
Mr. Fenwick, this same man was again licensed to operate 
in Arlington County as a real estate broker. Just recently, 
in July, last month, the Real Estate Commission, after hear¬ 
ing charges against this same man, again revoked his license 
for having violated the law. Mr. Fenwick has listed a few 
reasons why we should vote for him. We are giving a FEW 
reasons why YOU should NOT for him. 

“Mr. Fenwick’s record on OPA, Rent Control and 
46 on Legislation requiring useless printed matter on 
trucks operating in Virginia speaks for itself. 

“If sitting behind a majestic desk in the Uniform of the 
United States War Department gives him a sympathetic 
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understand of the problems of the RETURNING SER¬ 
VICEMAN, we are sure we are not eminently qualified by 
education, experience or familarity to know what sympathy 
means. 

“We prefer the sjunpathetic understanding of a candi¬ 
date who has seen combat experience behind the lines with a 
gun in his hand for more than 17 months. This is the rec¬ 
ord, the distinguished service which qualifies one to be Lieu¬ 
tenant Governor of this Commonwealth. A uniform, a desk 
and a Commission are not enough. 

“This advertisement is paid for by N. C. Hines and other 
Realtors in Arlington County, who have consistently tried 
to raise the standards of Real Estate Practice in Arlington 
County.’’ 

That, ladies and gentlemen, was the entire advertisement. 

By Mr. Samuel Brown: 

47 Q. Did you personally write that ad? A. No, sir. 

Q. Who did so? A. I assisted in writing that ad. 

Q. Who wrote the ad, sir? A. I don’t recall who actually 
did the writing on the typewriter. 

Q. Did you prepare the ad, the verbiage in that ad, the 
words? A. No, not all of them. I furnished a few para¬ 
graphs. 

Q. You take that ad and tell the jury which paragraphs 
you furnished. A. I couldn’t do that. I don’t recall. 

Q. You don’t remember? A. No, sir. 

Q. How much did you pay for the ad? A. I don’t remem¬ 
ber that. 

Q. Did you personally take the ad to the newspaper to 
have it published? A. I don’t remember whether there 
were three of us or two of us. 

Q. Did you go to the office of the newspaper and ask them 
to publish that ad? A. I went with the committee. 
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Q. Who, on the committee, gave them the ad to publish? 
A. I would say all of us. 

4S Q. Did you give them a check for the advertise¬ 
ment ? A. The ad was not paid for at that time. 

Q. Who paid for the ad? A. The bill for the ad was sent 
to me and I collected from others the cost of the ad and 
gave my check for it. 

Q. Gave your check for it? A. Yes. 

Q. What was the amount? A. I don’t remember. 

Q. How many times did you run the ad? A. My recollec¬ 
tion is that it ran one time. 

Q. Did you write any other letters beside the one, Plain¬ 
tiff’s Exhibit 1? 

The Court: What do you mean, any other letters, Mr. 
Brown? 

Mr. Samuel Brown: In connection with this statement, 
“he defended him in his dishonest and unethical practices.” 

The Witness: I received a good many letters from all 
over the State. 

By Mr. Samuel Brown: 

Q. That is not responsive to my question. I asked you 
whether you wrote any other letters with that statement 
contained in it. 

The Court: Let him finish. 

The Witness: I received a good many letters from 
49 all over the State which I answered, and that is the 
only letters that I wrote in connection with this 
matter. 

By Mr. Samuel Brown: 

Q. Let’s get back to this advertisement. I want to ask 
you if it isn’t a fact that you prepared that ad yourself? A. 
I think I have answered that one time. 

Q. Answer it again, sir, if you please. A. Not alto¬ 
gether, no. I was a party to the ad. I was a member of the 
committee which prepared the ad and we had legal advice 
on it at the time that it was done. 
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Q. Who gave you the legal advice? A. Mr. Frank Ball. 
Q. Isn’t it a fact that Mr. Frank Ball told you not to 
write that letter? A. No, sir. 

Q. That it was libel and slander? A. No, sir. 

Q. Didn’t Frank Ball advise you— 

The Court: Let’s not get heated about this and raise our 
voices. 

Mr. Samuel Brown: I am sorry. 

The Court: Read the question, Miss Rawls. 

(The pending question was read.) 

The Witness: No. 

50 By Mr. Samuel Brown: 

Q. Mr. Ball told you to go ahead and write the letter? A. 
No. 

Q. What did he tell you, Mr. Hines? A. He didn’t tell me 
to write any letter. We submitted the letter to him. He 
read it over and said it was all right. 

Q. Mr. Ball told you that? A. That is right. 

Q. And it is not true that Mr. Ball— A. (Interposing) 
Mr. Ball told us that. 

Q. Mr. Ball didn’t tell you that that letter was libelous? 
A. No, indeed. 

Q. He didn’t tell you that? A. No, indeed. 

Q. How long has Mr. Ball been practicing, do you know ? 
A. I do not. 

Q. Has he been practicing, do you know? A. I do not. 

Q. Has he been practicing in Arlington County before 
you became a real estate broker? A. Many years. 

The Court: The Court will take a five minute recess. 

(Thereupon, a short recess was taken.) 

By Mr. Samuel Brown: 

Q. Mr. Hines, when you first prepared the letter which 
is Plaintiff’s Exhibit 1, did you prepare that vour- 

51 self? A. Yes, sir. 
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Q. Did you take that letter to Mr. Ball and show 
it to him? A. Yes, sir. 

Q. And Mr. Ball said that letter was all right to send 
out? A. Yes, sir. 

Q. At that time, there was no committee with you. You 
were by yourself? A. That is right. 

Q. When you prepared the advertisement for the news¬ 
paper, did you take that to Mr. Ball? A. The committee 
did. 

Q. Were you one of the committee? A. Yes, sir. 

Q. And did Mr. Ball say that advertisement was all right 
to publish? A. Yes, sir. 

Q. When you took the letter to Mr. Ball, did you have the 
ad at the same time or just the letter? A. The advertise¬ 
ment had not been thought about, thought of. 

Q. You just showed him the letter, didn’t you? A. Yes, 
sir. 

Q. Did you just ask him if it was all right to send 
52 it out ? A. I asked him to look it over, my recollec¬ 
tion is, and to tell we what he thought about the effect 
it would have on Mr. Fenwick’s campaign. Mr. Ball, like 
myself, was trying to get Mr. Collins elected, nominated for 
Lieutenant Government rather than Mr. Fenwick. Mr. Fen¬ 
wick was, of course, defeated, but the reason I went to him 
was because I knew he was in sympathy with Mr. Fenwick’s 
record being made public. 

Q. When you went to Mr. Ball’s office, you asked him if 
you could send that letter out? A. Yes, sir. 

Q. And what effect it would have on Mr. Fenwick? A. 
Yes, sir. 

Q. Did you ask him what effect it would have on Mr. Ed. 
wards? A. I didn’t have Mr. Edwards in mind. Mr. Ed¬ 
wards was not even being considered in sending the letter 
out. 

Q. But you didn’t ask if this letter would have any effect 
on Mr. Edwards? A. No, sir, I didn’t have any idea it 
would is the reason I didn’t ask him. 


Q. When you got to Mr. Ball’s office, you were alone and 
you discussed this question with Mr. Ball, and while you 
were discussing it with Mr. Ball, you merely asked 
him whether you could send the letter out and whether 

53 it would have any effect on Mr. Fenwick’s record and 
he told you it w T ould be all right, is that correct ? A. 

There wasn’t anything “merely” about it. 

Q. Tell us what happened. A. We had quite a discussion 
about ways and means for defeating Mr. Fenwick and that 
was the real estate men in the State, we felt if they knew 
what Mr. Fenwick’s record was in his own County, it might 
influence them to work against Mr. Fenwick in their own 
Counties. That is the reason the letters w T ere sent out. 

I have never had anything against Mr. Edwards in my 
life, I didn’t even have him in mind, never even met Mr. 
Edwards until he was before the Commission. 

Q. At the time you wrote this letter, you didn’t have any¬ 
thing against Mr. Edwards? A. Never have had and have 
not up to now. 

Q. How long were you in Mr. Ball’s office before you left 
there, from the time you arrived until you left? A. In con¬ 
nection with this letter? 

Q. That is correct, sir. A. I would say about an hour. 

Q. Most of your discussion had to do with ways and 
means of defeating Mr. Fenwick, isn’t that right? A. And 
politics. 

54 Q. Mr. Edwards’ name did not enter into it, is that 
right? A. No, sir. 

Q. Tell us the name of the committee who was udth you 
when you prepared the ad. A. George Mason Green—I 
don’t recall all of them. 

Q. Give us the best of your recollection, Mr. Hines. A. 
And Thomas Magruder and John Laughlin. There w r ere 
several, but I don’t remember them all. 

Q. Did you take the letter or the ad to any other attorney 
for examination? A. How is that? 

Q. Did you take the letter or the advertisement to any 
other attorney for examination and opinion? A. No, sir. 
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Q. You remember on Friday, October 10, 1947, you testi¬ 
fied in my office in the Colorado Building? A. Yes, sir. 

Q. And at that time you did not testify that there was a 
committee that went to insert this ad, did you? A. You 
didn’t ask— 

Mr. Henry (interposing): I object to your putting words 
in his mouth. Why don’t you ask him about what he did 
sav? 

m 

The Court: Yes, I think the proper and approved method 
is to ask him whether or not, on the prior occasion, he 

55 testified so-and-so and state it. 

Mr. Samuel Brown: All right. 

By Mr. Samuel Brown: 

Q. Mr. Hines, when you went to Mr. Blumer’s place, the 
Arlington Sun, did you personally order the ad run? A. I 
think I have already testified that there were two other 
parties with me at that time. We went together. 

Q. Who ordered the ad? A. We did. 

Q. I mean who did the talking? A. All of us. 

Q. All of you? A. Yes, sir. 

Q. You didn’t personally do it, did you? A. I will say 
that I won’t take the entire responsibility for placing the 
ad. 

Q. Did you pay for the ad? A. I think I have testified— 

The Court: Hasn’t he gone into that? He got a bill. He 
got contributions and he remitted by his check. 

Mr. Samuel Brown: All right. 

By Mr. Samuel Brown: 

Q. Let me read you the questions and answers during 
your testimony on October 10, 1947, starting on page 6, at 
the bottom of the page. The questions are by Mr. Brown: 

56 “Question: Did you write any other letters be¬ 
sides this one? 

“Answer: Not that I recall. 
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“Question: Now, subsequent to the writing of that letter, 
did you have occasion to have an advertisement published 
in the Arlington Sun? 

“Answer: Yes. 

“Question: Did you publish it in any other Arlington 
paper? 

“Answer: No. 

‘ ‘ Question: How many times did the advertisement run 
in the Arlington Sun? 

“Answer: It ran once. I don’t recall it ran more than 
one time but it might have. I do not remember, that has 
been so long ago. 

“Question: Did you pay for the advertisement? 

“Answer: Yes, sir. 

“Question: Did you know how much you paid? 

‘ 4 Answer: I don’t remember. 

“Question: Did you give any newspaper a copy of the 
advertisement to be published, a written brochure of that 
advertisement? 

“Answer: Yes. 

* ‘ Question: Did you personally order the advertisement 
inserted ? 

57 “Answer: Yes. 

“Question: Were you in any political organiza¬ 
tion at the time you wrote that letter, Mr. Hines? 

“Answer: I was interested in the Democratic Party.” 

When you answered the questions up in my office you re¬ 
membered that you personally inserted the ad in the Arling¬ 
ton Sun, isn’t that correct? 

Mr. Henry: If Your Honor please, I think he has an¬ 
swered the questions and I think it is obvious from his 
answers that we are simply going over and over again the 
same situation. There is nothing contradictory in those two 
statements. 

The Court: The difference, if any, in the testimony just 
read is he said he did it and here he has said there was 
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a committee. I think he can ask why there is a difference in 
the statement he made, if there was a difference. 

The Witness: I am trying to recall why I didn’t tell you 
at the time there was a committee. I had no special reason 
for not stating that there were two other people with me. 
I was answering your questions at that time just like I 
am answering them now, to the best of my knowledge and 
that is the only explanation that I can make. 

By Mr. Samuel Brown: 

Q. Is your recollection now better than it was on 

58 October 10,1947 ? A. It is. 

Q. Mr. Hines, at the time you prepared the letter 
which is Plaintiff’s Exhibit 1 and prepared the advertise¬ 
ment which is Plaintiff’s Exhibit 2, did you examine the 
records of the Real Estate Board, the Virginia Real Estate 
Commission? A. When I was president of the Real Estate 
Board when all of this took place for two years, it was my 
greatest problem to answer questions and complaints filed 
with the Board about people. 

Mr. Samuel Brown: Just a moment. I don’t think that 
is responsive. 

Mr. Henry: He is trying to answer the question. 

Mr. Samuel Brown: He could say yes or no and then ex¬ 
plain his answer. 

The Court: Suppose you do that, Mr. Hines. Answer 
the question if you can and then give your explanation. 

The Witness: Yes. I was very familiar with it—I wish 
you would ask that question again. 

The Court: Read the question, Miss Rawls. 

(The pending question was read.) 

The Witness: I was already very, very familiar with 
the records of the Commission and also of the Board. 

59 By Mr. Samuel Brown: 

Q. You didn’t go to the trouble of reading the records of 
the Virginia Real Estate Commission just immediately 
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prioV to the preparation of that letter dated July 12, 1945, 
did you? A. It wasn’t necessary. I was already familiar 
with them. 

Q. I didn’t ask you that. I asked you if you did or did 
not. 

The Court: He has answered it. He said in effect he 
didn’t because it wasn’t necessary in his view. 

Mr. Samuel Brown: All right. 

By Mr. Samuel Brown: 

Q. The statements contained in that letter, incorporated 
in that letter, are not reflective of any statement contained 
in the records of the Virginia Real Estate Commission, are 
they? 

Mr. Henry: I object, if Your Honor please, in asking this 
witness to make a conclusion. He hasn’t offered the letter 
or the record. 

The Court: Read the question, Miss Rawls. 

(The pending question was read.) 

The Court: That does somewhat call for a conclusion. I 
don’t know what “reflective” exactly means there, but wdiv 
don’t you ask him if they are the same or different or 
what. 

60 Mr. Samuel Brown: I will reframe the question. 
By Mr. Samuel Brown: 

Q. Mr. Hines, you didn’t copy any of the statements con¬ 
tained in this letter from any record of the Virginia Real 
Estate Commission, did you? A. Not verbatim. 

Q. Well, what particular portion of the letter is contained 
in the records of the Virginia Real Estate Commission? 
Take that and read the part to the jury. 

Mr. Henry: Are you also offering him the records of the 
Virginia Real Estate Commission? 

Mr. Samuel Brown: He said he is familiar with them. 

Mr. Henry: I understand he is familiar with them but I 
object to putting the witness to the extent of trying to recol- 
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lect all of the records of the Virginia Real Estate Commis¬ 
sion. 

The Court: If he says he cannot answer it without them, 
I will let him examine them, but so far he has said he is 
very familiar with everything in the records. 

Mr. Henry: I understand, but they must be voluminous. 

The Court: They must be. 

Can you answer the question ? 

The Witness: I don’t believe I can answer his question. 

The Court: Read the question, Miss Rawls, and let me 
see if I understand it. 

61 (The pending question was read by the reporter.) 

The Court: Can you answer that? 

The Witness: The only answer I can give to that, if Your 
Honor please, and ladies and gentlemen of the jury, is that 
my letter speaks for itself and the record of the Virginia 
Real Estate Commission speaks for itself and they are both 
here for the benefit of the jury. 

By Mr. Samuel Brown: 

Q. I wmnt to ask you this: Can you say that this state¬ 
ment, “He not only defended him in his unethical and dis¬ 
honest practices as a real estate broker”, is that contained 
in the records of the Virginia Real Estate Commission? A. 
As I interpret it, yes. 

Q. I don’t w’ant your interpretation. I asked you if that 
was contained in the record of the Virginia Real Estate 
Board. 

The Court: He said he didn’t quote anything ver¬ 
batim and they are substantiated by the records. 

By Mr. Samuel Brown: 

Q. Mr. Hines, what interest do you have in the Chest¬ 
nut Hills development? A. I have a $5,000 interest in it. 

Q. Represented by how many shares of stock? A. Fifty 
shares. 
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62 Q. Are yon the majority stockholder? A. No, sir. 
Q. Who else is a stockholder with you? A. Mr. J. 

Wesley Buchanan and Mr. Owens Buchanan. 

Q. Who else? A. That is all. 

Q. WTiat other real estate interests do you have beside 
that? A. Well, L would have to go to the records to get 
the list to give you a statement on that. 

Q. What do you approximate your total wealth to be? 

63 The Witness: It would be an approximation be¬ 
cause it is very difficult for a man that operates like I 

do to know what his net worth is for the reason that I 
have equities and I don’t know what my equities are worth. 
I would say that I could make a statement, a financial state¬ 
ment that would show that my net worth on present values 
would be around $50,000. 

By Mr. Samuel Brown: 

Q. How many pieces of property do you own, approxi¬ 
mately? A. About six. 

64 Q. That is six in your name? A. Yes, sir. 

Q. How much do you own in the name of other peo¬ 
ple? A. I don’t own any in the name of other people. 

Q. How many pieces of property do you have equities in 
which you have corporate stock, if it is a corporation, or 
you have an interest in with them as partners? A. I don’t 
have any equity in any property that is owned by other cor¬ 
porations. I have stock in two corporations. 

Q. What was the other corporation besides Chestnut 
Hill? Hines Engineering Company. 

Q. How much stock do you have in that? A. Five thou¬ 
sand. 

Q. You are the principal stockholder in that, aren’t you? 
A. Fifty per cent. 

Q. Who are the other stockholders? A. My wife and 
my son. 
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Q. What are some of the other developments that you 
have beside Chestnut Hill? A. I have an interest in Lock 
Haven Beach. I have an interest in a piece of land in St. 
Mary’s County. 

Q. When did you acquire this land ? A. Let’s see; 

65 1945, 1946. 

Q. How much are your equities in that land? A. 
Well, I would say the equity in the St. Mary’s County 
property—I wouldn’t care to say because I am afraid I 
have over-extended that. 

Q. How much did you pay for it? A. I agreed to pay 
$85,000 for it. 

Q. How much cash did you put in on that? A. $5,000. 

Q. What is the trust on it? A. I don’t know exactly now. 
because we have paid some on it from the sale of lots. 

Q. How much have you paid in altogether as of this date'? 
A. I would have to get the bookkeeper to say. I don’t know. 

Q. How about Lockhaven Beach ? How much land do you 
own down there? A. Well, the company owns about a hun¬ 
dred lots. 

Q. How many? A. About one hundred. 

Q. WTiat is the value of each lot? A. About $30,000. 

Q. About— A. (Interposing) I would say all told, the 
value of the whole thing is around, that we have left, 

66 about $50,000. 

Q. What are the other pieces of property that you 
own, besides that? A. I have a 45 per cent interest in that 
company which is capitalized at $10,000 and the value of 
the property that we have left is around $50,000, and w r e owe 
$30,000 on it. 

Q. That gives you $20,000 equity? A. Gives all of us 
together, the corporation. 

Q. How many pieces of property do you own in Virginia ? 
A. I own my home and four lots. 

Q. What is the value? A. In Arlington County? 

Q. In Arlington County. A. Yes. 

Q. Any other County? A. Yes, I own one lot in Fairfax. 
Q. Alexandria? A. Yes. 
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Q. How much in Alexandria? A. I own nothing in Alex¬ 
andria. 

Q. You don’t have any land holdings in Alexandria? A. 
No. 

Q. How about the District of Columbia? A. Nothing. 

Q. Mr. Hines, there came a time when Thomas Ed- 

67 wards was serving on the Gasoline Rationing Board 
in Arlington, Virginia; is that correct? A. Yes. 

Q. And that was before the time this letter and ad was 
published? A. Yes, sir. 

Q. And there was a panel consisting of five members of 
that group, the Gasoline Rationing group? A. I never did 
know. 

Q. You never did know? A. No. 

Q. Did you ever inquire? A. No, sir. 

Q. Did you ever apply for gasoline to that Gasoline Ra¬ 
tioning Board? A. Yes. 

Q. Did you get all the gas that you wanted? A. Yes, sir. 
Q. You never had your application held up? A. Not that 
I recall. 

Q. Or any delay? A. No, sir. 

Q. And Thomas Edwards was serving then when you got 
your Gasoline Rationing book, wasn’t he? A. Yes. 

68 Q. There was no occasion then that you found your 
application on your attempts to get gasoline were in 

any way prejudiced? A. Not mine. 

Q. Anybody else that you know of that applied and did 
not get the gas they applied for? A. All I know is I just 
heard a lot of complaint. That is all I heard. 

Q. All you did was hear complaints? A. Yes, sir. 

Q. Can you name any of the complaints you heard of? 
A. No, sir, I wasn’t interested. 

Q. How long did Thomas Edwards servie on the OPA 
Rationing Board? A. I don’t know. 

Q. Could I refresh your collection? A. You might. 

Q. Isn’t it a fact he served almost a year? A. He might 
have. I wouldn’t know. I never brought any charges 
against him. 
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Q. You never brought any charges? A. I never made 
any complaint against him. 

Q. You don’t know of one real estate operator in Vir¬ 
ginia, as a matter of fact, that ever applied to this Gasoline 
Rationing Board on which Thomas Edwards sat and 

69 did not get it? A. I don’t remember. 

Q. So that when you wrote in the letter about the 
fact that Edwards was in a position to penalize the people, 
the real estate operators in Virginia or the jurors who sat 
in his case, that was merely conjecture and not a fact; isn’t 
that true ? A. Certainly it was a fact. He was in a position 
to do it if he wanted to. 

Q. But you never heard of an instance where he did ? A. 
Oh, yes; I remember hearing of instances. 

Q. I asked you before if you knew of any instances. A. I 
couldn’t give you the names now. It has been so long. 

Q. Did you have any occasion to deal with Mr. Edwards 
during the period he had a real estate license? A. I never 
had a deal with him and was never in competition with him, 
that I know of, in any deal. 

Q. Mr. Hines, did you ever hear of Mr. Edwards—I will 
withdraw that. 

Did you ever deal with the Edwards Realty Company? 
A. I never did; never have. 

Q. i Do you know who is an associate or partner or was 
in his business? A. Yes. 

70 Q. Who? A. Mrs. Edwards. 

Q. You knew her, didn’t you? A. Yes, sir. 

Q. At any time during your acquaintanceship or knowl¬ 
edge of Mr. Edwards’ existence, did you ever hear of him 
being convicted of any offense? A. Except before the Real 
Estate Commission. 

Q. I said any offense, in any court proceeding? A. He 
was in court before twelve men on his appeal. 

Q. The Real Estate Commission? A. Yes. 

Q. Did you hear of any person or persons, individual or 
firm or corporation that he ever cheated out of one cent? 
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A. I wouldn’t have any way of knowing. A good many 
cases over there in the record against him in the court house, 
but I have no instances. 

Q. You said you know of no instance where he ever 
cheated anybody out of any money. When you wrote in 
that letter he was dishonest and unethical in his practices, 
you didn’t know of any instance where he was dishonest, 
did you? A. Except in these charges against him before 
the Real Estate Commission. 

Q. All right. Now, you tell the jury what were the 
charges, if you know? A. Well, in the first case—he 

71 has had several cases—in the first case he was 
charged with failing by these people who brought 

the action against him before the Commission—I didn’t 
bring it; but I was there and heard the evidence—he was 
charged with having received money from these people un¬ 
der certain conditions in a contract. 

Q. What people? A. I don’t remember their names now. 

It has been read out here. It is in that report from the 
Commission in their decision. They testified he refused to 
make good with that money and he kept it, and under that 
Section 8 that is a charge that they revoked his license on. 

Q. How many complaints did you make against Mr. Ed¬ 
wards? A. I never made a one in my life. 

Q. Did you ever make any complaints against his wife? 

A. Never made a one in my life. 

Q. Never made a complaint in your life? A. No, sir. As 
far as I remember, I don’t ever remember having brought . 
any charges against him. 

Q. I hand you a paper marked “In The Matter of The 
Complaint of N. C. Hines versus Nellie Edwards.” 

Mr. Henry: I object to anything that has to do with Nel¬ 
lie M. Edwards in this case, if Your Honor please. 

The Court: I think that the questioning which has 

72 been made and he states he never made a complaint 
either against this man or his associate who was his 

wife, that that is permissible. 
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Mr. Henry: I just want to make that clear, because if 
that is admissible, I will expect to bring out some evidence 
against such persons. 

The Court: I will have to cross that bridge when I get 
to it. 

Mr. Henry: I just -wanted to make it clear I was exclud¬ 
ing it if I could. 

Bv Mr. Samuel Brown: 

Q. I hand you an “Opinion and Order In The Matter of 
The Complaint of N. C. Hines against Nellie M. Edwards.” 
Nellie M. Edwards is the wife of Thomas E. Edwards, isn’t 
she, Mr. Hines? A. Yes, sir. 

Q. Will you tell the jury now whether you want to change 
your testimony, that you did make a complaint against 
Nellie M. Edwards? A. I don’t recall ever having made 
that complaint. 

Q. Would you deny that you made the complaint against 
Nellie M. Ed-wards? A. I certainly would have appeared 
against her if I had made any complaint. 

Mr. Samuel Brown: Will you mark that for identifica¬ 
tion? 

73 The Witness: That might have been my son, I 
don’t know. I know I haven’t made any complaint; 
never have. 

(Opinion and Order of Virginia Real Estate Commission 
In The Matter of the Complaint of N. C. Hines versus 
Nellie M. Edwards, dated March 21, 1946, was marked 
Plaintiff’s Exhibit 3 for Identification.) 

The Witness: My son is named Needham Clyde Hines, 
the one you sued the first time. 

Bv Mr. Samuel Brown: 

Q. Your son doesn’t go by the name of N. C. Hines, does 
he? A. Yes, he does. 

Q. His initials are N. C. but you are more widely known 
as N. C. than he is; isn’t that right? A. After he left me 
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he went out and operated, got himself a broker’s license 
as N. C. Hines. 

Q. And you never filed a complaint? A. At one time he 
was N. C. Hines and then another time it was N. Clyde 
Hines. 

Mr. Samuel Brown: I would like to offer this as Plain¬ 
tiff’s Exhibit 3. 

Mr. Henry: If Your Honor please, I object again to that 
being offered because he has not identified it as anything 
he did. 

The Court: Let me see it. A new question has come into 
the thing now. I don’t know whether it is this wit- 
74 ness or not. 

(The Opinion and Order was handed to the Court.) 

The Court: You will have to admit there is a sort of con¬ 
fusion here; I mean, even you were confused at the begin¬ 
ning. 

Mr. Henry: I was never confused, if Your Honor please. 
I might be confused on a lot of other things— 

The Court: I was talking to counsel for the plaintiff, 
Mr. Henry. 

Mr. Henry: All I say is, it has not been properly identi¬ 
fied up to the present time. It may be that some later wit¬ 
ness might properly identify that and then it might be 
properly offered; but not at this time, and not from the 
testimony that has been given. 

The Court: Is there any way you have got of showing 
which of the N. C. Hineses it is that was the complainant 
here? 

Mr. Samuel Brown: Your Honor, I think we might be 
able to show it by obtaining certified copies of the records 
from the Virginia Real Estate Commission. 

The Court: Let’s hold it in abeyance until some further 
authentication is had. 

Mr. Samuel Brown: I want to question him further about 
it, though. At the present time it is in for identification? 

The Court: That is right. 
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75 By Mr. Samuel Brown: 

Q. Mr. Hines, is it your testimony here today that 
you did not institute this complaint against Nellie M. 
Edwards? A. I don’t remember a thing in the world about 
that. 

Q. You don’t remember anything at all about that? A. 
No, sir, I don’t. 

Q. But you wouldn’t deny that you made this complaint, 
would you? A. I can’t, when I don’t remember it. 

Q. Did you ever make a complaint against Nellie M. 
Edwards in 1942 before the Real Estate Commission in¬ 
volving the Sadie King property? A. Not that I remember. 

Q. Would you deny that you made a complaint against 
Nellie M. Edwards before the Virginia Real Estate Com¬ 
mission on the Sadie King Property? A. I wouldn’t deny it. 

Q. You wouldn’t deny it? A. No. 

Q. Will you deny here that you brought Mrs. King be¬ 
fore the Real Estate Commission to testify against Nellie 
M. Edwards in 1941 or ’42 in the King matter; that you 
personally brought her before the Commission?- A. That 
was my son that has her subpoenaed in that case. 

Q. I didn’t ask you that. I asked you if you per- 

76 sonallv didn’t bring Mrs. King to the hearing before 

i the Commission? A. No, I did not. 

Q. Did you personally testify before the Commission in 
the King matter? A. I don’t remember. 

Q. Would you deny that you testified before the Com¬ 
mission in the King matter? A. No, I wouldn’t do that. 

Q. Where is vour son, Needham C. Hines, today? A. 
Asheville, North Carolina. 

Q. He is living there? A. Yes. 

Q. Mr. Hines, I want to refer to the statement contained 
in Plaintiff’s Exhibit No. 2, and I am reading from the 
fifth paragraph: 

“One year thereafter, under the law, and with the help 
of Mr. Fenwick, this same man was again licensed to oper¬ 
ate in Arlington County as a real estate broker. Just re- 
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ently, in July, last month, the Real Estate Commission, 
after hearing charges against this same man, again revoked 
his license for having violated the law.” 

Isn’t it a fact that Judge Woolls in the Alexandria court 
dismissed the charges by appropriate entry of an order 
and reinstated Thomas E. Edwards’ license? A. I don’t 
know. 

77 Q. Did you examine the records to determine 
whether that was the fact or not? A. I don’t know 

anything about that. 

Q. Did you know who the complainant was on that revo¬ 
cation? A. I might have then, but I don’t remember now. 
Q. Can I refresh your recollection? A. All right. 

Q. Captain Thurmond Smith? A. I don’t remember. 

Q. You don’t remember Captain Smith? A. No. 

Q. Did you look into the record to see who the complain¬ 
ant was in that case, when you wrote this article? A. I 
might have. 

Q. Did you or did you not? A. I don’t remember about 
this particular case. 

Q. You don’t remember. Do you know to be a fact that 
the complaint 'was based upon a controversy between Mr. 
Edwards’ daughter who had sold the property to Thur¬ 
mond Smith and, as a result of the trial, the Court found 
in Miss Edwards’ favor and the Commission entered an 
appropriate order reinstating Mr. Edwards’ license? A. 
My letter doesn’t have reference to this case. The case 
I refer to in my letter—my letter referred to his 

78 license which was revoked and we have got the Com¬ 
mission’s records of the revocation here. 

Q. On what date, sir? A. I don’t remember. 

Q. On what date, sir? A. I tried to bring down some 
records the other day from your hearing. I think it was 
July 18, 1945, the second license— 

Q. (Interposing) What are you reading from, sir? A. 
From a memorandum that I made in your office the other 
day. 


# 
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Q. What was that date? A. July 18,1945, his license was 
revoked. I don’t remember what case it was. 

Q. You didn’t bother to look up and see what case it was 
when you wrote that ad, did you? A. No, I don’t remember 
now about looking up the record. It has been so long I don’t 
have any recollection of what it was. 

Mr. Samuel Brown: Will you mark this Plaintiff’s Ex¬ 
hibit No. 4? 

The Court: When you get to a good stopping point we 
will take the recess. 

Mr. Samuel Brown: I am going to ask the Court if I may 
introduce that as an exhibit. 

79 The Court: What is it? 

Mr. Samuel Brown: It is an order from the Court. 

Mr. Henry: If Your Honor please, I— 

The Court: I just wanted to have the name of the thing. 
It is an order of the Court? 

Mr. Henry: And it is dated in March, 1946. 

Mr. Samuel Brown: That is correct, sir. 

Mr. Henry: I object to any use being made of it. 

The Court: Let’s see what it is so we can identify it 
anyway. 

(Order of the Circuit Court of the County of Arlington, 
Virginia, dated March 22, 1946, was marked Plaintiff’s 
Exhibit 4 for Identification.) 

The Court: Was that in existence w’hen he wrote this 
letter? 

Mr. Samuel Brown: That is the culmination of the state¬ 
ment contained in this newspaper. He said his license was 
revoked in July, and we will show, by that order, it was not 
revoked. The Real Estate Commission dropped the action 
against him. 

Mr. Henry: Did you intend to show there was no such 
action taken in July of 1945? 

Mr. Samuel Brown: No. We contend the Commission 
had a hearing, that they revoked his license in 1945, but 
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we will show you that the Court set aside that re¬ 
vocation. 

80 The Court: I know; but what I am trying to get 
at now is this: When the Court set it aside, was it 
before or after this alleged libelous publication? 

Mr. Samuel Brown: After the alleged libelous publi¬ 
cation. 

The Court: Let’s go to lunch and I will rule on this when 
I get back. I may feel a little bit better. 

• **#**•♦*• 

82 The Court: Weren’t we discussing the admissibil¬ 
ity of this order of March 22,1946? 

Mr. Henry: Yes, sir. 

Mr. Samuel Brown: That is right. 

The Court: Obviously, that is not admissible on the 
question of the truth or substantial truth of the statement 
that was made before this, is it? 

Mr. Samuel Brown: That is correct, Your Honor. 

The Court: On what ground would it be admissible ? 

Mr. Samuel Brown: Well, Your Honor, they take the 
position this was fair comment, and we take the position 
it was not fair comment; and we expect to show, bv that 
order, that if he had made fair comment he could have 
said further—I don’t know whether Your Honor wants me 
to argue that before the jury. 

The Court: I don’t think I do, if you are going into 
something else. The jury will step out, please. 

83 (Thereupon, the jury was excused from the court 
room.) 

Mr. Samuel Brown: It is our position, if Your Honor 
please, if that is their plea, or their defense of fair com¬ 
ment comes into this case, which they said they expect to 
prove, we contend it is not fair comment. We can show 
that it was not fair and that we could rightfully argue to 
the jury if this man wanted to be fair to this plaintiff, he 
could have said his license was revoked just a couple of 
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days ago or whatever he said—I don’t remember the exact 
words—but he has an appeal pending, and he did not do 
that. We say that is not fair comment. That gave rise 
to an implication, which was false, that this man’s license 
had been absolutely revoked, that he had no right to prac¬ 
tice real estate, and we are going to show he sold real 
estate from the day that letter was written down to the 
day the order was signed. He had his license the entire 
period between the time the Commission revoked his license 
and the time it was reinstated. 

The Court: You mean the action of the Commission was 
superseded or did not take effect? 

Mr. Samuel Brown: It was superseded by a Court of 
Law’ that sat in this case and entered that order. 

The Court: Had that occurred at the time this alleged 
comment was made? 

Mr. Samuel Brown: The appeal was pending 
84 when this comment was made, his appeal was pend¬ 
ing. After all, I think when a man tries to plead 
fair comment, and if he is going out here and take the 
position that he has a right to say something about a citizen 
w’hile he is business— 

The Court: Let’s get the fair comment in its proper 
perspective. As I understand the law—and I have had 
several libel cases in this jurisdiction—the defense is that 
of truth or substantial truth. 

Mr. Samuel Brown: That is right. 

The Court: And the idea is that it is substantial truth if 
what was said w r ould produce upon the minds of reasonable 
persons no different effect than if the literal truth was 
said, and so it is true for the purposes of the plea, if it be 
substantial truth. 

On the question of whether this is substantial truth or 
not, it strikes me that if the action of the initial Board was 
the revocation of the license, that it is not untruthful to 
say that that was what was done. 

On the question of fair comment, as I understand the 
law, that is permissible in connection with the substantial 
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truth of the facts made; I mean that is opinion, that is 
conclusion, that is comment. That is what it is. It is com¬ 
ment, and that must be fair and not unfair comment. 

Mr. Samuel Brown: That is right. 

The Court: But here it seems to me we are deal- 

85 ing with the factual situation, namely, whether or 
not the statement made was true or false. 

Mr. Henry: May I interrupt just a minute, sir? To 
begin with, we are off on the publication in the newspaper 
and not the publication in the letter of July, 1945, that is 
alleged in this action. 

The Court: Is that so? 

Mr. Samuel Brown: That is true, sir. If he did some¬ 
thing subsequently which would indicate his malice towards 
this plaintiff, we have a right to show it if it was a false 
and misleading statement. 

The Court: Yes, you have the right, as I have already 
ruled, to show anything which shows malice in the pub¬ 
lication or the making and the publication of the statement 
that is in issue. 

Mr. Samuel Brown: That is correct; and this order 
that Your Honor has under consideration goes to the very 
heart of the issue. Was it a fair comment? That is for 
the jury to decide, whether it was fair comment, and sub¬ 
stantially the truth. 

What we are trying to show this jury is that when he 
made this statement in the newspaper, which was a follow¬ 
up of the original libel and which contained a repetition of 
libel with one exception, that the name was deleted, that 
he was attempting to take the position that he was justified, 
that he was making fair comment.- 

86 The Court: Wait a minute. Let’s keep on talk¬ 
ing about the same thing. That is fair comment 

with respect to the one libelous statement that is in issue, 
not in another one. 

Mr. Samuel Brown: Your Honor, we are not saying 
that that is a libelous statement. We are saying that that 
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was a false statement wliicli tends to show malice on the 
part of this defendant in that he did not give the facts 
because he wanted to mislead the public into thinking that 
his license had been revoked, was revoked, and he had no 
right to operate. 

The Court: What did Judge Goldsborough mean when 
he ruled that the only thing in issue was the statement in 
the letter, not that his license was revoked another time? 

Mr. Samuel Brown: If Your Honor please, what Judge 
Goldsborough meant -was that the only basis upon which a 
recovery could be had was based on the language which 
he sets forth in the order. 

The Court: Yes. 

Mr. Samuel Brown: But Judge Goldsborough did not 
bar us from bringing into evidence other facts which were 
lies but not necessarily libelous which will show malicious 
conduct. 

I think, if Your Honor please, most of the cases say that 
any libelous statement contained in a publication, the en¬ 
tire publication shall go into the record to show what 
effect, if any, it had as to the parties. 

In the many cases I have read, the defendant, as 
87 a rule, stands up and wants the Court to let the 
whole thing in. There was the Boone vs. McCown 
case, and in that particular case the same thing happened. 
Our Court of Appeals ruled in this case and though the 
same thing happened, it was not passed upon. There the 
defendant attempted to get the whole letter into evidence. 
That is what happened here. We have got the entire letter 
into evidence. The entire letter is shown to the jury for 
the purposes of determining what was meant in connec¬ 
tion with everything else that was said in the letter. 

The same thing applies with this advertisement in the 
newspaper. If this defendant was malicious enough to go 
in subsequently and do something which would clearly in¬ 
dicate what he had in mind in the beginning by writing the 
letter, we have a right to show it. We can show that he 
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was intending to import to the public that this man, after 
he had said he was already dishonest and unethical, that 
he goes on and adds another statement which we do not 
say was libelous but we say we have a right to show that 
it was false, and if that was false, then he was malicious. 

The Court: I cannot follow that. 

Mr. Samuel Brown: Your Honor, I will see if I can 
make myself a little clearer. 

In the newspaper article, he goes on to say that “one 
year after that with the help of Mr. Fenwick, that in July, 
last month”—that is so closely connected that I 
88 think it is important—“the Real Estate Commission 
after hearing charges against this same man again 
revoked his license for having violated the law. ’ ’ He does 
not say what violation took place. He does not say that 
the man took an appeal. He does not say in there that 
the man had a right to practice as a real estate broker. 
Any fair-minded person, reading this paper, would say 
Thomas Edwards has not got a license any more. It was 
revoked. Under the circumstances he is without a license. 
He is barred from practicing as a real estate broker, and, 
as a matter of fact, we intend to show that he had his 
license from the time this newspaper article was published 
and that it was false. He implied a false idea to the pub¬ 
lic’s mind when he printed that article. 

The Court: But Judge Goldsborough says that is not 
the issue in this case. 

Mr. Samuel Brown: But, Your Honor, I think I ought 
to say this: We are only trying to show it was false for 
the purpose of showing this jury that he was malicious. It 
was malice. That is our theory. Suppose, let us say, that 
this defendant stopped somebody in Arlington County and 
said “Did you know that Thomas Edwards’ license was re¬ 
voked last month, and did you further know that he cannot 
practice real estate,” or let’s say that Thomas Edwards’ 
license was not revoked and we produced that witness on 
the stand? That witness could testify to that, in my 
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89 opinion, to show that this man was maliciously in- 
1 juring his business by showing that he could not 

practice real estate and that his license had been revoked. 

The Court: That might be the subject of an action but 
it isn’t. That is the point I am making. 

Mr. Samuel Brown: Of course, we disagree on that, if 
Your Honor please. I think it is clearly an attempt to 
show the malicious nature of the defendant in printing an 
article in the newspaper which is false and which is mis¬ 
leading and which was not fair comment. 

The Court: I ruled with you a while ago when you made 
the contention, and I think properly, that although Judge 
Goldsborough had ruled that this single statement in the 
letter was the only thing that survived the motion to dis¬ 
miss, and was the sole issue in the cause—I ruled with you 
that you would be permitted to show the publication of 
that alleged libelous statement in the newspaper because 
it was something that was done with that particular 
statement. 

Now, I am disposed to rule with you in letting you show 
any malice with respect to that particular statement, but 
when you bring in the newspaper article that I have said 
you could bring in to show publication of that statement 
and then you pick out of it another statement that was 
made and you undertake to show the falsity of that, it 
looks as if w T e have left the main line and gotten on a side 
track. 

Mr. Samuel Brown: I agree with Your Honor on 

90 that particular point but I am trying to show, not 
for the purpose of trying to inflame the jury, but 

trying to show the jury everything he said was lies. What 
we are trying to show is that was malice on his part in 
making his statement subsequently in the newspaper, to 
show that he was malicious in that he was trying to import 
a false opinion amongst the people. 

Let’s say that was standing by itself. That may not be 
libel and I am not contending we are even in on that. We 
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take the position that he cannot be prejudiced because he 
is pleading the truth in his publication and then his truth 
goes to everything that was said about the man to offset 
malice. 

91 The Court: No, it is the truth about the matter 
that is in issue. 

Mr. Samuel Brown: I am afraid I don’t make myself 
clear. 

The Court: I am afraid you don’t. 

Mr. Samuel Brown: I am trying to convey to the Court 
that this newspaper article is one in which he has made 
certain statements. We can use those statements for the 
purpose of trying to get him to tell whether he made them 
maliciously, whether he made those statements knowing the 
true state of the letter, whether he intended to impart a 
certain meaning to the public, whether he used those state¬ 
ments for the purpose of further inflaming the libel that 
he had previously made which will go to the malice of the 
thing. That is our position, Your Honor, with respect to 
that. 

The Court: I will take the case as I find it and I find 
that this Court, acting through one of its Judges, has said 
that the only libelous matter in issue here is that statement 
we have been referring to and one of the defenses to that 
is as to the truth or falsity of it. 

To take another statement that comes into the record 
because it happens to be in this advertisement that I let in 
because it contained the first and make an issue as to the 
truth or falsity of that would be, to my mind, flying di¬ 
rectly in the teeth of Judge Goldsborough’s ruling. 

92 We even have some tenuous question here as to the 
truth or falsity of this statement in that there doesn’t 

seem to be much doubt that the Real Estate Commission 
did revoke the license that he is talking about here and 
that subsequently, on review, a Court set aside that action. 

Mr. Samuel Brown: That is correct. 
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The Court: On the ground that it had no jurisdiction 
to suspend his license, said that some evidence had come 
in, thereafter, by subsequent hearing in the Circuit Court 
of Fairfax County, Virginia, in the civil court suit of Ann 
Edwards, complainant, against Thurmond Smith, defen¬ 
dant, the Court decided and decreed that the property in 
question was the property of the said Thomas E. Edwards 
which evidence of such ownership, not having been pre¬ 
sented to the Commission at the time of the original hear¬ 
ing, and the Commission acting without knowledge that the 
said Thomas E. Edwards either owned or claimed to own 
the said property, the Commission was without jurisdiction. 

In other words, I suppose that the Commission went on 
the assumption he was acting as a real estate broker in 
this case whereas it was claimed he owned or claimed to 
own the property and he could not be a broker for his own 
property. 

Mr. Samuel Brown: That is correct, Your Honor, so, 
therefore, the statement contained in the newspaper, we 
contend, was not fair comment. 

93 The Court: It is not a question of whether it is 
a fair comment. It is a question of whether it is a 
statement of the truth or not. It is a factual statement. It 
is no comment. To say that a Court or Board took certain 
action is not comment. That is a statement of fact. 

I am not going to admit it at the present time because 
I do not consider that it has relevance to the truth or falsity 
of the statement referred to at the time the statement was 
made and I do not think that the alleged statement is an 
issue in this case, so I will deny the admission of that. 

What is this photostat copy that I have got here? Is 
this the suit that determined that Mr. Edwards was the 
owner or claimed to be the owner of the property? 

Mr. Samuel Brown: That is correct. That is the same 
thing. 

The Court: That goes along with it. 

Mr. Samuel Brown: I might explain that to the Court. 
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The Court: That is the order of the other Court that 
he was the owner or claimed to be the owner which was 
adjudicated after the Commission’s action. 

Mr. Samuel Brown: That is correct Your Honor. 

The Court: All right, bring the jury in. 

(Thereupon, the jury returned to the courtroom and re¬ 
sumed their places in the jury box.) 

94 Mr. Samuel Brown: I do not seem to be able to 
locate an exhibit here, although I have another one, 
which pertained to the complaint against Nellie Edwards 
which we were talking about earlier. 

The Court: That is No. 3, isn’t it? 

Mr. Samuel Brown: Yes, that is No. 3. 

The Court: I have it marked here. 

Mr. Samuel Brown: I will try to locate it and come 
back to it. 

The Court: All right. 

Direct Examination—Continued 
By Mr. Samuel Brown: 

Q. Mr. Hines, in addition to mailing these letters in Ar¬ 
lington County, Virginia, what other parts of Virginia did 
you mail these letters to? A. Wherever there was a real 
estate board. 

Q. Did you mail any of them to members of any other 
commissions in the State of Virginia? A. I mailed them 
to the Virginia Real Estate Commission. 

Q. I mean any other commissions connected with the 
State, such as the Boxing Commission? A. No, not that 
I recall. 

Q. Did you ever take this letter that you sent out and 
discuss it with the Arlington Real Estate Board? A. I 
don’t remember that I did. 

Q. As a matter of fact, you did not, sir; isn’t that 
correct? A. I wouldn’t say that I didn’t, no. 
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Q. Directing your attention to the testimony taken on 
October 10, 1947, in my office, reading from page 16, was 
this question asked and did you make this answer: 

“Question: As Director of the Arlington Real Estate 
Board, did you bring the Arlington Real Estate Board’s 
attention to this letter which you proposed to send out— 
referring to Plaintiff’s Exhibit No. 1? 

“Answer: No, sir.” 

I ask you, sir, is your memory better now than it was 
a month ago when you testified? A. I will still say I don’t 
remember having done that. 

Q. Did you ever discuss the letter with them before you 
sent it out? A. You mean with the Board? 

Q. With the Arlington Real Estate Board. A. Not that 
I remember. 

Q. In other words, Mr. Hines, you sent this letter out, 
published this advertisement that is marked, the letter as 
Plaintiff’s Exhibit 1 and the article as Plaintiff’s Exhibit 
2, on your own responsibility, isn’t that correct? A. Yes, 
on No. 1. 

96 Q. And on No. 2? A. No. 

Q. Referring your attention to page 16 of the 
deposition that we have previously spoken about, I asked 
you this question on that date: 

“Question: In other words, you sent out the letter and 
published the advertisement we have previously referred 
to and not identified yet on your own responsibility? 

“Answer: The only responsibility that I had for it was 
to let the people of Virginia know the record of the Lieu¬ 
tenant Governor of Virginia and I felt like the people of 
Virginia would be interested in knowing his record. 

“Question: You did not say anything at that time that 
No. 2 was not sent out? 

“Answer: That answer still holds good.” 

I say to you, sir, you did not at that time say that No. 2, 
which is the newspaper publication, was never sent out by 
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you after it had been discussed with the Arlington Real 
Estate Board? A. I don’t remember anything about that. 

Q. During the period from 1940 through to 1945, how 
many real estate offices were you conducting at that time? 
A. Just two. 

97 Q. Which ones were they? A. Virginia and Wash¬ 
ington. 

Q. Since then you have added a third in Maryland, is 
that correct? A. No, sir. 

Q. You don’t have an office in Maryland? A. No, sir. 

Q. V T ho has an office in Maryland under the name of 
N. C. Hines? Do you know, sir? A. Nobody. There is a 
Hines Realty Company, some fellow stole my name, used 
my name, and I can’t stop them, down here near Marshall 
Hall. I have been in to see them about it, a fellow over 
here in the Printing Office. 

Q. You say he stole your name? A. Yes. That is not 
his name. His name is Goldstein. 

Q. The only one you ever authorized to use your name 
was yourself, wasn’t it, Mr. Hines? A. Myself and my 
son. 

Q. And how many sons do you have, sir? A. Two. 

Q. Were you devoting most of your time down in Vir¬ 
ginia from 1940 to 1945 to the real estate business? A. I 
would say fifty per cent of my time. 

Q. Half and half. Who assisted you in that business? 
A. In Virginia? 

98 Q. Yes. A. My son. 

Q. And who assisted you in Washington in your 
business? A. Mr. Davis, John M. Davis. 

Q. John M. Davis? A. Yes. 

Q. Is he associated with you now? A. Yes, sir. 

Q. Between ’40 and ’45, at the time this letter was writ¬ 
ten, Mr. Edwards was engaged in the same type of busi¬ 
ness as you, was he not? A. As far as I know, he was. 

Q. The real estate business? A. Yes, sir. 

Q. Let me ask you this question: I hand you here a 
letter dated November 3, addressed to you and ask you if 
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you have ever seen this letter before? I will withdraw this 
and ask you if you ever received the original of this letter? 
A. No, sir. 

Q. You never received the original of it? A. No, sir. 

Q. Mr. Hines, did you ever have Mrs. Kings ’ prop¬ 
erty, Sadie King’s property on an exclusive? A. My firm 
did. 

99 Q. And did you sell her property? A. Yes. 

Q. Did you know that the Edwardses were inter¬ 
ested in the property from the standpoint that they had a 
client who was willing to buy it? A. No, sir. 

Q. You never knew that? A. No, sir. The only thing 
I knew was what my son told me that Mrs. Edwards tried 
to break up the deal. 

Q. I beg pardon? A. He came to me and filed a com¬ 
plaint that Mrs. Edwards was trying to break up the deal, 
the sale of the King property. I told him to pay no atten¬ 
tion to it. 

Q. That was when? A. That was when we had the prop¬ 
erty for sale. 

Q. What year was that ? A. 1941, I think. 

Q. That was just about the time of the date of this letter, 
wasn’t it, November 3, 1941? A. No. My recollection is 
that we had that sale in the summer of 1941. It has been 
so long I don’t remember the date. 

Mr. Samuel Brown: May I have this marked for iden¬ 
tification as Plaintiff’s No. 4? 

The Witness: I never saw anything like that. 

The Court: Call it No. 5 because the one I did not 

100 admit was No. 4. 

Mr. Henry: Are you offering that? 

Mr. Samuel Brown: Not at this time. 

The Court: It is just marked for identification. 

Mr. Samuel Brown: It is just marked for identification 
because the record now does not tell what we are talking 
about. 
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(Letter dated Nov. 3, 1941, to N. C. Hines & Sons, from 
Edwards Realty Co., was marked Plaintiff’s Exhibit No. 5 
for identification.) 

By Mr. Samuel Brown: 

Q. Your office, on November 3, 1941, was in the Invest¬ 
ment Building, was it not, Mr. Hines? A. Yes. My office 
has been in the Investment Building since 1936. 

Q. Were you trading at that time as N. C. Hines & Sons! 
A. Yes, sir. 

Q. How did you sell the King property? Was it sold 
at private sale or public auction? A. It was sold at pub¬ 
lic auction. 

Q. Did you ever discuss the King property with Mrs. 
Edwards? A. No. 

Q. And you say you didn’t appear against Mrs. Edwards 
and testify in 1941 ? A. I don’t remember that I did. That 
whole matter was handled by my son. All I did was auc¬ 
tioneer the sale.. 

101 Q. When you sold the King property, did you cry 
the auction at that time? A. Yes. 

Q. You yourself? A. Yes, sir. 

Q. You remember the man it was sold to, the name of 
the man ? A. No, sir. 

Q. You don’t remember that?' A. No, sir. 

Q. Mr. Hines, did you always discuss your business with 
your son? A. Most of the time. 

Q. That was N. C., wasn’t it? A. Whenever they came to 
me about anything. 

Q. You recall that a similar suit was filed against vour 
son, N. C. Hines, in this Court. Did you discuss that suit 
with your son? A. You mean when the suit was filed against 
him? 

Q. Well, when the suit was filed against N. C. Hines. 

Mr. Henry: Wait a minute, if Your Honor please. I 
would like to have that clarified because the two names have 
those initials but I think, if they are going to refer to some 
other Court record they ought to refer to it specifically. 
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The Court: Wasn’t the situation in that case that 

102 you filed a suit against N. C. Hines? 

Mr. Henry: No, sir, Needham Clyde Hines. 

The Court: And you got service on the son? 

Mr. Henry: Needham Clyde Hines and this is not 
Needham Clyde Hines and never has been. 

Mr. Nathan Brown: The record will show that the suit 
was filed against Needham Clyde Hines and the Marshal 
went out and served Needham Clyde Hines who accepted 
service of the suit. 

Mr. Henry: He did not have to do anything about it. He 
was served. He did not accept service. 

The Court: The point was that after that suit had been 
started and served in that fashion, you then came to the 
conclusion that he was not the man you wanted to suit but 
it was N. C. Hines? 

Mr. Henry: And they dismissed that suit. 

Mr. Samuel Brown: And they are both N. C. Hines. 

Mr; Nathan Brown: The original information was it was 
N. C. Hines. The suit was filed against Needham Clyde 
Hines and, in the ordinary course of business, the Marshal 
was sent out to serve Needham Clyde Hines. Apparently 
Mr. Hines’ son was served with the papers. He filed an 
answer denying that he published the article. 

Mr. Henry: He didn’t know anything about the article 
as such and had no connection with it. 

103 The Court: Following that, you decided the man 
you wanted to sue was this man? 

Mr. Nathan Brown: The day of the trial— 

Mr. Henry (interposing): Of course, they had oppor¬ 
tunity to find that out. 

The Court: That wasn’t the question. The question was 
that suit was filed on a man that you later decided was not 
the man you intended to sue so you dismissed that and you 
are now suing this man, is that the situation? 

Mr. Nathan Brown: That is correct. 


V 
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The Court: What is the question, whether the son, Need¬ 
ham Clyde Hines, discussed the case in which he was de¬ 
fendant? Do you understand that question? 

The Witness: Yes, sir. 

. The Court: Come up with the answer. 

The Witness: He was served with the paper and he 
brought me the complaint and asked me what I knew about 
it. I don’t remember what I told him I knew about it, but 
I told him he had better get a lawyer and answer the com¬ 
plaint, which he did. I never heard any more about it until 
the paper was seved on me as Needham Christopher Hines. 
There is N. C. Hines and Needham Clyde Hines, and I 
think there are about four different names. 

Bv Mr. Samuel Brown: 

% 

Q. Did he show you the {papers that he had been 
104 served with in the suit? A. No, sir, he told me he 
had been served with the paper. 

Q. He didn’t tell you what the suit was about? A. No, he 
didn’t tell me anything about it. He told me Thomas 
Edwards had sued him and I told him, “You had better 
take the complaint.” 

Q. Didn’t he read the complaint? A. I don’t know whether 
he did or not. 

Q. Did you read the complaint? A. I never saw the com¬ 
plaint. 

Q. He never showed it to you? A. No. 

Q. Well, Mr. Henry, who now represents you, was also 
representing your son, wasn’t he? A. He represented him, 
yes. 

Mr. Henry: I don’t know what the plaintiff intends to 
try to show by all this. There is no question about it. It 
has no relevance in this suit, but I didn’t want to be in the 
position of objecting and giving the impression we were 
trying to hide something. 

The Court: But you are not objecting? 
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Mr. Henry: I am not objecting on the basis of that, but 
I call attention of the Court that it is purely irrele¬ 
vant. 

105 The Witness: I would like to say something, 
Your Honor. 

The Court: What is it you want to say! Don’t state it 
but tell me what it is you want to say. 

The Witness: I would like the jury to know what my 
name is. 

The Court: Let them know your name. 

The Witness: My name is Needham Christopher Hines 
and I have gone as N. C. Hines. At school, they nick-named 
me 44 North Carolina” Hines because of “N. C.” I have 
never operated under any other name than N. C. Hines & 
Sons, so all these other names are ambiguous as far as I am 
concerned. 

By Mr. Samuel Brown: 

Q. They don’t call your son “North Carolina” Hines, do 
they? A. No, sir. 

Q. They call him what? A. Clyde. That is his name. 

Q. When your son signs any papers or applications for 
licenses, does he sign them, if you know, as N. C. Hines? A. 
He signs them as N. Clyde Hines. 

Q. N. Clyde Hines? A. That is right. 

Mr. Samuel Brown: We have no further questions, Your 
Honor. 

106 Cross-Examination 

By Mr. Henry: 

Q. Mr. Hines, in your direct testimony given here at the 
request of the plaintiff, you have referred and there has 
been referred in these proceedings to certain other pro¬ 
ceedings such as the July, 1941 revocation of Mr. Edwards’ 
license. Do you recall that testimony? A. Yes, sir. 

• ••••••••• 
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110 By Mr. Henry: 

Q. The first part of that, preliminary to that question, 
was the statement referring to the Gas Rationing Board 
removal proceedings here in this letter. I was asking you 
if you knew what Mr. Fenwick did in that connection? A. 
Well, the Regional Director and the State Director came to 
Arlington County and held a meeting and heard witnesses 
testify against Mr. Edwards as a member of the Rationing 
Board, Gas Board, and Mr. Fenwick— 

Mr. Nathan Brown (interposing): Just one qualification. 
I want the witness to say wdiether or not he was present at 
the time because he is relating this concerning a proceed¬ 
ing. I mean I have no objection other than that. 

Mr. Henry: The witness is answering my question as 
to what he says Mr. Fenwrick did and he is merely relating, 
preliminarily, w’here Mr. Fenwick comes into the picture. 

The Court: I guess he knows that hearing was held. If 
he goes into anything that was said or done at that hearing, 
then I think you are right. He should show he was present. 

Mr. Nathan Brown: With that understanding— 

111 Mr. Henry (interposing): I am not asking him to 
recite was was done at the hearing. He has merely 

stated there was a hearing and he started to say something 
about Mr. Fenwick. 

The Witness: Mr. Fenwick was at that meeting and de¬ 
fended Mr. Edwards against the charges and advised him 
not to resign, and the Regional Director and the State Di¬ 
rector removed him without resignation. 

Mr. Samuel Brown: Just a minute. If he wasn’t present 
when the last answers wnre made we move the Court to 
strike them. 

The Court: How do you know what you have just said, 
Mr. Hines? 

The Witness: From witnesses who were there of the 
Real Estate Board who came to me. I was out of town. I« 
wasn’t there. 
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Mr. Samuel Brown: I move it be stricken. 

The Court: Wait just a minute. We seem to be able to 
get into all sorts of tangles that are really not necessary. 

The defendant is charged with having made certain state¬ 
ments respecting what Mr. Fenwick did. He is now on trial 
in suit for libel for having made certain statements that 
have adversely affected this plaintiff in connection with 
what Mr. Fenwick did. 

I would suppose it is permissible for him to state on what 
ground he made the statements, isn’t it? 

112 Mr. Henry: That is what I wanted to bring out, 
what he was saying and not that it was the fact that 
there was a hearing or anything else. 

The Court: I doubt very much that the fact that some¬ 
body told him that certain things were so would be justifica¬ 
tion on the matter of proving the truth of those things. I 
think I agree with you, but as to what did prompt him to 
say it, I suppose he could say that Tom, Dick and Harry 
told him. 

• * • • • • * • • • • 

114 Q. And I would like to ask you this one further 
question: Did you, at the time of the issuance of 
that letter, base it upon the evidence which you have given 
here today’ as to the contents of the letter being the same 
thing that you have here testified about the revocation of 
the broker’s license in July of 1941 and the Gas Rationing 
Board activities of Mr. Fenwick that you have testified to 
here today? A. Yes. 

Mr. Henry: That is all. 

Redirect Examination 

By Mr. Samuel Brown: 

Q. Mr. Hines, did you know that Thomas Edwards had 
a real estate license in 1944 and was selling real estate ? 

• ••••••••• 
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115 A. Mr. Edwards was in and out, with and without 
a license so many times that 1 can’t recall the years 
that he had one and the years he didn’t have one except 
1941 and 1945. 

(^. Bid he have a license in 1944? A. I couldn’t say that 
he did. I don’t know of my own personal knowledge. He 
might have. 

Q. Did he have a license in 1945, if you know? A. He 
had one in 1945 and that was the one that was revoked. 

117 By Mr. Samuel Brown: 

Q. When were you president of the Arlington Real Estate 
Board? A. 1943-1944. 

Q. And you were not present during 1945? A. No, sir. 

Q. You know, as a matter of fact, that during 1945, the 
entire year of 1945, Mr. Edwards was holding a license and 
selling real estate, do you not? A. No, sir, I do not know. 

Q. You don’t know that? A. No, sir. 

118 Q. If that were a fact, you could not dispute that 
now, could you, with any evidence or facts ? A. The 

record that was presented at the Board that he had a 
license in 1945, which was revoked in July, 1945. 

Q. You testified that you were acquainted with the regu¬ 
lations of the Virginia Real Estate Commission? A. That 
is right. 

Q. You know if a man comes up before that Commission 
for a hearing on the revocation of his license and, subse¬ 
quently that Commission revokes his license, if he notes an 
appeal from that decision he continues to operate as a real 
estate broker until the final determination by the Court; 
isn’t that the law? A. That is the rule. 

Q. You said every time Mr. Edwards’ license was re¬ 
voked, Mr. Fenwick used his influence to get it for him; 
isn’t that your testimony? A. To get it back. 

Q. To get it back for him. All right. 

Tell the jury how many times, how many instances, was 
it that Mr. Edwards lost his license and Mr. Fenwick used 
his influence to get it back? A. I don’t know. 






Q. You made that assertion. A. I know of my own per¬ 
sonal knowledge that he lost it twice. 

119 Q. And one time was before you wrote the letter 
and the other time was after you wrote the letter; 

isn’t that correct? A. No. They were both times before 
the letter, my recollection is. 

Q. Both times before the letter was written? A. That 
is my recollection. 

Q. Let me see if I can correct you. In your letter, which 
you sent out in July, 1945, you didn’t tell the people in that 
letter that his license had been revoked during the month 
of July, did you? A. I don’t remember that I did. 

Q. When you wrote Plaintiff’s Exhibit 2 and published it 
at that time, you told the public that his license had been 
revoked within the past 30 days; isn’t that a fact? A. I 
don’t even remember the date of this. 

Q. I will tell you the date is August 3, 1945. This letter 
is dated July 12. When you wrote that letter, Mr. Edwards’ 
license had not been revoked; is that not a fact? A. Yes, 
sir, it had been revoked. 

Q. It had been revoked? A. Yes, sir. 

Q. Are you positive of that? A. Yes, sir. 

Q. You have your record there. You are consult- 

120 ing your record ? A. That is right. 

Q. What is right? A. My record shows that his 
license was revoked on July 12—wait a minute;—July 18, 
1945. 

Q. So that you now want to change your answer that his 
license was not revoked at the time you wrote the letter; 
isn’t that correct, Mr. Hines? A. The time of the hearing 
is what I had reference to there. They never do render 
a decision on the date of the hearing. 

Q. Mr. Hines, you say you know the Real Estate Act 
pretty well. You know that if a man has had a hearing, 
until an official revocation is made, his license is not re¬ 
voked, is it? A. That is right. 

Q. So that your statement— A. (Interposing) Unless 
they render an opinion there which they did. 
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Q. They did render an opinion there? A. Yes. They 
said what they were going to do. 

Q. They did ? A. At that hearing. 

Q. Were you there at that hearing? A. Yes. 

121 Q. When was the official revocation of his license? 
A. According to my information, July 18. 

Q. July 18? A. That is my recollection. 

Q. You want to tell us that the revocation of his license 
took place before the 18th? A. That is wTiat they said. 

Q. You know, as a matter of fact, that an official revoca¬ 
tion of his license did not take place until July 18, 1945. A. 
As a matter of fact, I don’t remember the date. 

Q. You have got a little book there. You have the dates 
on that book? A. I remember that this statement here is 
correct. 

Q. Take the little book out, the little black book, and tell 
us the date you have written down of the revocation of 
Mr. Edwards’ license. 

Mr. Henry: If Your Honor please, this is not material 
to the issues and the witness has gone over and over on this 
thing, and I think that the evidence now being adduced is 
immaterial and irrelevant. 

The Court: Well, there has been so much said about it, 
both by counsel and the witness, I will let him answer the 
question if he can. 

Are you asking him the date of the order now? 

122 Mr. Samuel Brown: The date of the order of rev¬ 
ocation. 

The Court: He may answer if he knows. 

The Witness: The information I got down here in my 
memorandum book was July 18, which was the date I re¬ 
ceived the copy of the decision of the Board. 

By Mr. Samuel Brown: 

Q. What year was that? A. 1945. 

Q. Can I see this little book? When did you make these 
notations in this little black book? A. After this suit was 
filed. 






180 


Q. Do you recognize tlie Virginia Real Estate Commis¬ 
sion license issued to a real estate broker? A. That is right. 

Q. WThat year is that ? A. 1944. 

Q. Who was it issued to? A. Thomas E. Edwards. 

Mr. Samuel Brown: Will you mark this for identifica¬ 
tion only? 

(The Real Estate Broker’s license of Thomas E. Ed¬ 
wards for the year 1944 was marked Plaintiff’s Exhibit 6 
for identification.) 

By Mr. Samuel Brown: 

Q. Is that an official license for a real estate 
123 broker in Virginia? A. Yes, that was the one that 
was revoked. 

Q. Look at that and I ask you if that is the license? A. 
Yes, that is the license. 

Q. Under the Virginia license law for a real estate 
broker, isn’t it a fact when the license is revoked the Com¬ 
mission takes back the license? A. He is supposed to send 
it in. 

Q. Will you look at this license? It was issued in the 
name of Thomas E. Edwards in January, 1945? A. Janu¬ 
ary, 1945. 

Mr. Samuel Brown: I would like to have this marked for 
identification. 

(Real Estate Broker’s license of Thomas E. Edwards for 
the year 1945 was marked Plaintiff’s Exhibit 7 for identi¬ 
fication.) 

The Witness: This was issued April 16, 1946, not Janu¬ 
ary 1. 

Mr. Samuel Brown: Will you mark this for identifica¬ 
tion ? 

(Real Estate Broker’s license of Thomas E. Edwards 
for the year 1946 was marked Plaintiff’s Exhibit No. 8 for 
Identification.) 
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The Witness: So he had no license between January 1, 
1946 to April 16, 1946. 

By Mr. Samuel Brown: 

Q. You are positive of that? A. That is what I 

124 understand. 

Q. Don’t you know it to be a fact that Mr. Ed¬ 
wards was selling real estate from July, 1945, until April, 
1946? A. He sold real estate, so far as I know, all the time, 
license or no license. 

Mr. Samuel Brown: I move that be stricken. 

The Court: No. That is exactly responsive to your ques¬ 
tion. You asked about his license and then you asked about 
his selling real estate. 

By Mr. Samuel Brown: 

Q. You say he sold real estate without a license, is that 
y<rar statement? Answer the question, Mr. Hines. 

Mr. Henry: He has answered the question. He said— 

Mr. Samuel Brown: No, I asked— 

The Court: Wait a minute. Address the Court, both 
of you. 

Mr. Henry: I submit, if Your Honor please, he has al¬ 
ready answered the question. 

The Court: He has, but there was apparently some con¬ 
fusion about what he meant, whether he was selling real 
estate all this period of time. Now he is being asked if the 
witness knows he sold real estate without a license for 
which he should have had a license, I take it. I imagine a 
man can sell his own real estate without a license, you un¬ 
derstand. 

Mr. Henry: That is right, and I want to protect this 
witness from any attempt on the part of counsel for 

125 the plaintiff of being under oath and being forced to 
answer a question which later might be the subject 

of some claim that he would have to prove that statement 
in some other proceeding. 
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The Court: Let’s proceed in this fashion: The Court 
will protect your witness on your objection as to anything 
that is an improper question to be asked, but he will be 
required to any question that is proper to be asked. 

Read the last question, Miss Rawls, if you can isolate it 
from the discussion. 

(The last question was read by the reporter.) 

The Court: Do you understand that question? When 
you answer it, and, if you can, do so and then explain it if 
you want to. 

The Witness: My answer to that question is this: He 
continued to advertise real estate for sale, but whether he 
sold any or not, I don’t know. 

By Mr. Samuel Brown: 

Q. So that you don’t know whether he sold real estate 
without a license, do you? A. I know it is against the law 
to advertise to sell real estate without a license. 

Q. You know it is against the law to sell real estate with¬ 
out a license? A. Yes, sir. 

Q. But you don’t know if he sold any? A. I know 
126 that he advertised real estate for sale during the 
time that he had no license in 1941. 

Q. You have made the statement here under oath that you 
know of instances or you know that this man sold real 
estate without a license. A. I didn’t say that. 

Q. You said that he continued— 

The Court: No, he did not say that at all. 

Mr. Samuel Brown: He said he advertised real estate— 

The Court: Yes, he said he advertised. 

Mr. Samuel Brown: I am asking, under what instances 
do you know or can tell now where he advertised without 
a license? 

Mr. Henry: If Your Honor please, I do not believe that 
question is material. I don’t believe he needs to answer 
that so far as the issues in this case are concerned. We 
are going further and further away. 
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The Court: I would agree with you, except that the wit¬ 
ness has made statements which I think counsel is entitled 
to interrogate him about. 

By Mr. Samuel Brown: 

Q. Will you answer the question, sir? A. What is the 
question? 

(The pending question was read by the reporter.) 

The Witness: I said that he advertised real estate for 
sale during the time that he had no license in 1941. 

127 By Mr. Samuel Brown: 

Q. How about 1945? A. 1945, in the fall of 1945 
he continued to advertise real estate for sale, the Edwards 
Realty Company, in all three of the newspapers. 

Q. And you say he did that without a license? A. He had 
no license in 1941 after it was cancelled. 

Q. I will ask you about 1945, Mr. Hines. 

The Court: Now, aren’t we getting into something that 
I have ruled is not the situation? 

Mr. Samuel Brown: Your Honor, he has testified that 
this man advertised real estate without a license in 1945. 
He said he was witohut a license in 1945 until April of 1946. 
That is the implication he gave this jury, and I want to 
prove, by this witness, that this man had a real estate 
license from 1945 to 1946. I think I have a right to do that. 

The Court: Prove by this witness that he had a license ? 
Ask him that, then. That is not what you were asking him. 

By Mr. Samuel Brown: 

Q. You know that in 1945, Mr. Hines, after the Commis¬ 
sion had revoked Mr. Edward’s license, that he took an 
appeal from that Commission’s order? A. I didn’t know 
that for three months after the revocation. 

Q. When you learned that, you knew then he had 

128 an appeal pending; is that correct? A. Yes, I 
heard that 
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Q. And you knew that the Real Estate Law provided if 
he took an appeal, he had a right to continue as a real 
estate broker until the Court disposed of his appeal, did 
you not? A. No, until December 31, 1945. His license ex¬ 
pires automatically and you have to get a new one; and 
from January 1 until April 16, 1946, he had no 
license. 

129 Q. He had a license from July, 1945 to December, 
1945, didn’t he? A. December 31. 

Q. That is right. Did he have a license then? A. I under¬ 
stand he did. 

Q. And he had a right to sell property too, didn’t he? A. 
1 understand he did, but I said that he advertised property 
lor sale from January, 1946 to April 16, 1946 under the 
name of the Edwards Realty Company without any license. 

Q. Is that a real estate license? A. Yes, that is right. 

Q. For what year? A. 1947. 

Q. Issued to Thomas E. Edwards? A. January 3, be¬ 
ginning of the year. 

Mr. Samuel Brown: Will you mark this for identifica¬ 
tion? 

(Real Estate Broker’s License of Thomas E. Edwards 
for the year 1947 was marked Plaintiff’s Exhibit 9 for 
identification.) 

By Mr. Samuel Brown: 

Q. You testified that the advertising that you said went 
on while he did not have a license in 1941 was under the 
name of the Edwards Realty Company, is that correct? 
A. That is right. All advertising was under the name 

130 of the Realty Company. There was nothing adver¬ 
tised under the name of Thomas E. Edwards. 

Q. Isn’t it a fact that Nellie M. Edwards was a licensed 
broker in the State of Virginia while those ads were 
running? A. Not all the time. She lost her license, too, you 
know. 
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Q. In what year ? A. I don’t remember what year. When 
he went out, she would come in and when she would go out, 
he would come in. 

Q. How many times did that happen? A. I don’t 
remember. 

Q. You have made the statement. I would like to know 
how many times it happened. A. I don’t know. 

Q. Approximately how many times? A. I wouldn’t say. 

Q. Well, would it be twice? A. Yes, I would say twice. 

Q. Would it be three times? A. I wouldn’t say three 
times. I don’t remember. 

Q. You testified you never saw an ad under the name of 
Thomas E. Edwards, is that correct? A. No, sir, I never 
did. 

Q. You knew his wife, Nellie M. Edwards, was a partner 
with him and traded under the name of Edwards 

131 Realty Company? A. When the license was to 
Thomas E. Edwards, she had a license as a salesman, 

and w T hen she had a license as a broker, she operated as 
Edwards Realty Company and he was a salesman from 
time to time. 

Q. When did she have a license as a salesman, do you 
know? A. My recollection is—the evidence was brought 
out she had one in 1941 when his license was revoked. 

Q. As a salesman? A. Yes, that is ray recollection. That 
was brought out at the hearing of the Real Estate Commis¬ 
sion. 

Q. You say that Mr. Edwards also had a license as a 
salesman when Mrs. Edwards had a license as a broker, is 
that right? A. That is what I understood. 

Q. The license for 1940 which has not been marked as yet, 
does that say salesman or broker? A. That is 1940? 

Q. Right. A. That is broker. 

Q. All right. In any one of these licenses, did you see 
where Mr. Edwards was ever a salesman? A. But you 
haven’t got 1943 or 1942 or 1941. 

Q. He didn’t have a license in those years, did he, 

132 Mr. Hines? A. I don’t know whether he did or not, 
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whether he had a salesman or broker’s license. You 
don’t have it here. 

Q. Mr. Hines, you know that Mr. Edwards’ license was 
revoked in 1941, isn’t that correct? A. That is right. 

Q. Right at the end of ’41 or near the fall of ’41? A. I 
don’t remember what time it was. 

Q. He didn’t have a license for ’42 or ’43, did he, Mr. 
Hines? A. I don’t know. 

Q. You don’t know? A. No. 

Q. The cards I have shown you here indicate, which are 
Plaintiff’s Exhibits for identification 6, 7, 8 and 9— 

Mr. Henry (interposing): I don’t think counsel should 
indicate what things show that are not in evidence. 

The Court: No, they have not been put in evidence yet. 

Mr. Samuel Brown: I am merely asking him what he 
testified that none of these are salesmen’s licenses. 

The Court: You may ask him that. 

(Real Estate Broker’s License of Thos. E. Edwards for 
the year 1940 was marked Plaintiff’s Exhibit 10 for identi¬ 
fication.) 

By Mr. Samuel Brown: 

Q. Are any of these marked Plaintiff’s Exhibits 6, 
133 7, 8, 9 and 10 marked Salesman’s licenses? A. 1940 

is a broker. 1944 is broker, 1945 is broker. April, 
1946 is broker. January 3, 1947 is broker. There isn’t 
anything here to show what he was in ’42, ’43. 

Q. You testified on examination by your counsel that the 
State Director and Regional Director came up to Arlington 
and held a hearing as to the OPA situation. 

Mr. Henry: I would like to ask the witness to answer so 
we could all hear him. 

The Witness: I didn’t know he had finished his ques¬ 
tion. He is still talking. 

Mr. Samuel Brown: As a matter of fact, I had not 
finished my question. I was making that statement and I 
was then preparing to go on. 
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By Mr. Samuel Brown: 

Q. You say you were out of town w’hen that took place? 
A. Yes, sir. 

Q. How long were you out of town prior to the time the 
hearing was held until the time you got back? A. I don’t 
remember. 

Q. Was it sometime after the hearing was held that you 
got back to Arlington County? A. I don’t remember that. 
I wasn’t out of town very long. It couldn’t have been very 
long. 

Q. And that hearing was held while you were out 

134 of town? A. So I understand. 

Q. You didn’t appear at that hearing, did you? A. 
No, sir, I had no interest in it. 

Q. At that time, did you know that Mr. Edwards did not 
appear before that Regional Director and State Director 
who were holding the hearing? A. I heard that he was not 
there, was not present. 

Q. Did you know that he was not invited to attend? A. 
No, sir, I did not. 

Q. You didn’t know that he was not given formal notice 
of the hearing? A. No, sir, I did not know that. 

Q. Did you know that he had received commendations 
from the OPA Board for his service on the OPA Rationing 
Panel ? A. I never heard of that. 

Q. You never did hear of it? A. No, sir. 

Q. You didn’t know he had received certificates com¬ 
mending him for the giving of his time and effort in the war 
effort? A. Never heard of that. 

Mr. Samuel Brown: Will Your Honor tell me how long 
you are going to sit? 

The Court: I am kind of wondering myself. How near 
are you through with this witness? 

Mr. Samuel Brown: I am almost finished with him. 

135 The Court: Go ahead and finish with him. 

Mr. Samuel Brown: All right. 
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By Mr. Samuel Brown: 

Q. When Mr. Edwards applied for reinstatement of his 
license to the Real Estate Commission, did you go down to 
that Commission and appear against the issuance of a 
license to him? A. No, sir, I never have appeared against 
Mr. Edwards on getting his license. 

Q. And you testified you have never appeared against 
Mrs. Edwards either? A. I said I don’t recall having ap¬ 
peared as a witness in the Edwards case. I don’t remem¬ 
ber anything about that. I might, have, but I don’t re¬ 
member. It has been such a long time and I said that that 
case was handled entirely by my son, the complaint against 
Mrs. Edwards in the King matter. 

Q. Was handled by your son? A. Yes. 

Q. And when you wrote this letter and published this ad¬ 
vertisement, you didn’t have the slightest malice against 
Thomas E. Edwards? A. No, sir, and don’t have, never 
have had; never have understood why he would think I 
would. 

Q. You have nothing but the kindliest feelings toward 
him, isn’t that right? A. Absolutely. 

136 Q. And you don’t want to harm him? A. No. 

Q. When you wrote the letter— A. (Interposing) 
I didn’t have any idea that was to effect him at all. I was 
after Mr. Fenwick and I got him. 

Mr. Samuel Brown: That is all. 

Mr. Henry: No further questions. 

• ••••••••• 

(b) N. C. Hines testifying as his own witness. 

317 Direct Examination 
By Mr. Henry: 

Q. Mr. Hines, you have heard the testimony given here 
by Mr. Edwards and Mrs. Edwards? A. Yes, sir. 

Q. In the past few days? A. Yes, sir. 
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Q. I would like to ask you, in the light of Mrs. Edwards’ 
testimony with regard to the N. C. Hines complaint against 
her in 1942 what, if any, activity did you participate in in 
connection with that proceeding? A. I testified before and 
I still reiterate that that Sadie King matter was handled en¬ 
tirely by my son, Clyde Hines. 

The only thing I had to do with it was to auctioneer the 
sale. I never had anv conversation with Mrs. Edwards or 
anybody else regarding that - sale. I testified that Clyde 
did come to me and tell me about some interference— 

Mr. Samuel Brown (interposing): Your Honor, I ob¬ 
ject to what Clyde told him. That is hearsay, isn’t it? 

The Witness: Of course that is hearsay. 

The Court: Yes, it is. However, he did, at your request, 
testify something when he was on the stand before about 
this complaint against Mrs. Edwards being handled by his 
son. 

318 Mr. Samuel Brown: The only thing that I recol¬ 
lect that the record shows is that he testified he has 
a son Clyde who signs his name N. Clyde Hines. I did not 
pursue that any further. Of course, if Clyde is going to be 
here to testify, I won’t object. 

The Court: I will sustain the objection as to the hearsay 
on what Clyde told him in that connection. 

By Mr. Henry: 

Q. Mr. Hines, will you simply state your activities, as 
best you can, without referring to the statement of some¬ 
one else? A. Well, I had nothing to do with that case at all. 

Q. Did you, as a matter of fact, telephone Mrs. Edwards 
as she has heretofore testified? A. I never had any con¬ 
versation with Mrs. Edwards in my life that I know any¬ 
thing about, over the telephone or in person. Clyde might 
have, but I wouldn’t know anything about that. 

Q. Did you make that complaint that was mentioned by 
her? A. No, sir, I did not. 

Q. Have you ever made any complaint against her? A. 
I never have. 
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Q. Did you ever appear in a Virginia Real Estate Com¬ 
mission hearing against her? A. I testified before 

319 that I might have but I have no recollection of it, and 
the matter has been so long I still don’t remember 

anything about having appeared against her. I still say 
I might have, but I don’t have any recollection of it. 

Q. Mr. Hines, there was testimony by Mr. Edwards about 
several properties; 26th and Fort Scott Drive, a Captain 
McKee. Have you ever had anything to do with that prop¬ 
erty? A. No, sir. 

Q. Also 23rd and Nash, the Ellszon property. Have you 
ever had anything to do with that? A. No, sir, never knew 
anything about the properties that have been mentioned 
here in this case. 

Q.i How about the Jefferson Park property, two lots 
there, owned by Goshen and Starr? A. Never had anything 
to do with that that I knovr of. 

Q. Did you ever know anything about Mr. Edwards’ con¬ 
nection with those properties? A. No, sir. 

Q. I believe you have previously testified that you never 
appeared and filed any complaints against Mr. Edwards. 
A. Not that I remember. 

Q. Mr. Hines, you have previously testified, have you not, 
in this case, on behalf of Mr. Edwards on Monday? A. I 
testified Monday, yes. 

320 Mr. Nathan Brown: I object to the reference that 
he testified for Mr. Edwards. 

The Court: He was called by Mr. Edwards as a witness 
under a rule of the Court which permits the calling of an 
adverse party. That is what happened. 

By Mr. Henry: 

Q. In that connection, I believe you testified with re¬ 
spect to the letter that you wrote and the contents of it 
why you wrote it and all the other matters which are in 
evidence here. 

I ask you now if there was anything that you stated at 
that time while on the stand that you would care to change 
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or correct or add to with respect to those matters, or 
whether or not you adopt that language and those answers 
in your testimony as your testimony here in your defense? 
A. There is only one thing I would like to change. 

Q. All right, sir. Would you state what that is? A. I 
would like the record to stand just like it is except for one 
thing. I said that I was out to get Mr. Fenwick. I should 
not have said that. 

I intended to say that I sent all this matter out for the 
sole purpose and the only objective to defeat Mr. Fenwick 
for Lieutenant Governor of Virginia, and using the lan¬ 
guage “to get him,” I didn’t mean that in that sense. I 
meant what I have just said, that I was making an effort 
to defeat Mr. Fenwick. 

321 I had not the slightest thought about—there was 
no reason why I should be after Mr. Edwards. 

I would like, if you will please let me say this, to say 
I did not organize the Alexandria-Arlington-Fairfax Real 
Estate Board. That Board was organized 25 years ago 
and they are holding their 25th Anniversary at the George 
Mason Green Hotel in Alexandria tomorrow night. 

Q. Then you adopt as your testimony the statements you 
have previously made on this witness stand in this pro¬ 
ceeding? A. Yes, sir. 

Mr. Henry: To be sure that is in, I would offer it at 
this time in that sense, if Your Honor please. 

The Court: I do not think there is any doubt about it 
that he is saying now what he said before with the ex¬ 
planations or changes that he has just alluded to. 

Mr. Henry: I don’t believe it would be proper for me 
to simply take him over that ground again. 

The Court: No, that would be an unnecssary repetition. 

Mr. Henry: Your witness. 

Cross-examination 

My Mr. Nathan Brown: 

Q. Mr. Hines, you are a very careful man about the lan¬ 
guage you use, aren’t you? 
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Mr. Henry: If Your Honor please, I do not see 

322 that is either called for by the testimony or the issues 
in this case. 

The Court: What is the purpose of that question? I 
mean, you are asking him his judgment or conclusion on 
how careful he is about the use of language. 

Mr. Nathan Brown: He has testified that he has changed 
his language with regard to Mr. Fenwick. 

The Court: Yes. 

Mr. Nathan Brown: And that he was sorry he used the 
language, “I was out to get Mr. Fenwick.” The cross- 
examination is directed to test his credibility, for one thing. 
The Court: Credibility? 

Mr. Nathan Brown: Or to show, rather, that he is a man 
given to loose statements without reasonable investigation. 
I think it is proper under the circumstances of this case. 

The Court: I do not think the witness’ judgment as to 
whether he is given to loose statements or not has anything 
to do with it. The question for the jury to determine is 
whether the language that was used pertinent to this issue 
was loose or not. I do not think the witness’ judgment as 
ot whether he is careful or not careful with respect to his 
language has got anything to do with it. 

I will sustain the objection. 

Mr. Nathan Brown: Note my exception, sir. 

By Mr. Samuel Brown: 

Q. Mr. Hines, you testified that you never talked to 
Nellie Edwards. A. Never in my rceollection. 

323 Q. You mean you don’t remember whether you 
ever talked to her? A. No, I don’t remember ever 

having talked to her. 

Q. You may have talked to her? A. No, I wouldn’t say 
that I may have. 

Q. Well, if you didn’t talk to her you would say you 
never talked to her, wouldn’t you? A. I am still saying I 
have no recollection of ever having talked to her. 
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The Court: The point is, Mr. Hines, and I think it is 
a fair question on the part of counsel, are you positive you 
never talked to her? 

The Witness: I am positive I never had any conversa¬ 
tion with her. 

By Mr. Samuel Brown: 

Q. You are positive you never spoke to Mrs. Edwards 
personally? A. Yes. 

Q. Or over the telephone? A. I know I never talked to 
her over the telephone. 

Q. You are positive of that? A. Yes. 

Q. Are you positive you never appeared and testified 
against her before the Virginia Real Estate Com- 
324 mission on a complaint you filed against her? A. I 
say I might have but I don’t remember. 

Q. You don’t deny it before this jury, do you? A. No, I 
still say that I don’t have any recollection of it. I might 
have, but I don’t remember it. 

Q. In 1940, was the Arlington-Alexandria-Fairfax Real 
Estate Board in existence or actively in existence? A. 
Very active. 

Q. Very active? A. Yes. 

Q. Who was president of it? A. In 1940? 

Q. Yes, sir. A. I would have to go back to see what year 
I was president. I don’t have any record and I don’t re¬ 
member. 

Q. I am sorry, I didn’t get your answer. 

The Court: Read the answer, Miss Rawls. 

(The last answer was read by the reporter.) 

By Mr. Samuel Brown: 

Q. How long were you a member of the Alexandria- 
Arlington-Fairfax Real Estate Board? A. From 1936 until 
now. 

Q. And you don’t remember who was president in 1940? 
A. We have a new president every year. 
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325 Q. You were president for two years, weren’t you, 
Mr. Hines? A. That is right, yes, sir. 

Q. And you took your first office of that organization in 
1941? A. No. 

Q. What year, sir? A. ’43. 

Q. ’43? A. Yes, sir. 

Q. And what years did you serve? A. ’43 and ’44. 

Q. Who did you succeed, sir? Who was president before 
you? A. Mr. Duncan. 

Q. How long did he serve ? A. One year. 

Q. What is his first name ?• A. Ebner. 

Q. And you don’t know who was president before Ebner 
Duncan? A. I don’t recall. 

Q. You weren’t very active at that time, w^ere you, in the 
Alexandria-Arlington-Fairfax Real Estate Board? A. I 
don’t know what you mean by “active.” 

Q. Did you attend the meetings? A. Yes, sir. 

326 Q. And you don’t remember who the president 
was? A. I don’t recall now, no, sir. 

Q. You testified that you don’t remember whether you 
filed any complaints against Thomas E. Edwards. A. No, 
sir, I have no recollection of having done so. 

Q. Were you instrumental in having anybody file com¬ 
plaints against Thomas E. Edwards? A. No, sir. 

Q. If you filed a complaint against anybody with the 
Virginia Real Estate Commission against Nellie Edwards 
or Thomas Edwards, would you have signed that complaint 
as N. C. Hines? A. Yes, I would have signed it as N. C. 
Hines. 

Q. At the time that you wrote this letter, were you in 
any political organizations in Arlington County Virginia? 
A. You mean the letter that was sent out to the real estate 
men? 

Q. Yes, the one that we are talking about, the one that is 
in evidence; the 200 that you sent out. A. Was I a member 
of any political organization? 

Q. Yes, sir. A. Well, if you call the Democratic Party 
an organization, I was. 
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Q. Were you a member of tbe Party, that is, any 

327 particular group within the Democratic organiza¬ 
tion? A. No, sir. 

Q. You were an individual citizen in Arlington County, 
that is, you voted there, is that right? A. That is right. 

Q. You weren’t any campaign manager for Preston Col¬ 
lins, were you? A. Not officially, no. 

Q. You weren’t at the time you wrote this letter any offi¬ 
cer of the Arlington-Alexandria-Fairfax Real Estate 
Board, were you? A. No, sir. I was serving on a commit¬ 
tee for the election and nomination of Mr. Collins, along 
with Mr. Frank Ball and others. 

Q. You w T ere serving on what? A. A committee for the 
election, nomination of Mr. Collins for Lieutenant Gov¬ 
ernor in Arlington County. 

Q. On a committee? A. Yes. Mr. Frank Ball was Chair¬ 
man of the committee. 

Q. Your name did not appear in any of the advertise¬ 
ments that appeared for Preston Collins as a member of the 
committee, did it? A. I don’t remember that we sent out 
anything except this. 

Q. You don’t remember sending out anything but 

328 this advertisement on Charlie Fenwick? A. That 
is all. 

Q. Suppose I show you right above that advertisement, 
one for Preston Collins. Do you remember that one? A. 
Yes, I remember it now. I said just now I didn’t remember 
it. Frank Ball is shown there as the chairman of the Collins 
committee of which I was a member. 

Q. Your name doesn’t appear on there? A. Not neces¬ 
sarily. 

Q. Mr. Hines, you testified that you were familiar with 
the real estate regulations which are set up in Plaintiff’s 
Exhibit No. 11, is that right? A. Yes, sir. 

Q. That is the Virginia Real Estate Licensing Law. If 
a complaint is to be filed against a particular person, can 
you tell the Court and jury how that complaint is filed? A. 
I can tell you how I would file it. 
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Q. How would you file it, Mr. Hines? A. I would write 
out a complaint to the Virginia Real Estate Commission. 

Q. Would you sign your name to it? A. Yes, sir. 

Q. Would you swear to it under oath? A. They don’t re¬ 
quire that. If they required it, I would. 

329 Q. You say it doesn’t have to be sworn to? A. I 
think under the new regulations, my understanding 

is that they have got out new regulations that require com¬ 
plaints to be signed before a notary, public, but I think that 
is recent, maybe in the last two or three years, and I 
wouldn’t know about that personally because I haven’t had 
any occasion to file any complaint. 

Q. Subsequent to the time that you wrote this letter and 
inserted the advertisement in the Arlington Sun, did you 
ever retract your statement? A. No, sir. 

Q. Did you ever make a written apology concerning the 
statement? A. Nobody ever called on me to do so. I never 
knew until this suit was started that I had hurt anybody’s 
feelings. 

Q. When you call a man dishonest, don’t you think that 
hurts his feelings? 

The Court: What are you doing now, are you arguing 
with the witness or what? 

Mr. Samuel Brown: No, I am asking him if that is a 
fact. I will reframe the question. 

By Mr. Samuel Brown: 

Q. If a person wrote a letter about you, Mr. Hines, and 
called you dishonest, would you be hurt, would your feel¬ 
ings be hurt? A. That would depend if the public 

330 record has been shown that I was dishonest, I don’t 
know that I would be hurt any more than I was al¬ 
ready hurt. 

Q. Assuming the public record did not show that you 
were dishonest, would you feel hurt then? A. I expect I 
would. 

Q. You would be mortified? A. Well, that depends. 
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Q. Suppose your friends had received— 

The Court: Wait just a minute. I want to keep this 
case within bounds. No matter how he answered that ques¬ 
tion, how would it affect the issue in this case? Does it 
matter whether he considered that somebody’s feelings have 
been hurt? 

Mr. Samuel Brown: I am going into the question of re¬ 
traction or apology, Your Honor. That is what I had in 
mind. 

The Court: You asked him if he retracted or apologized 
and his answer was “No.” 

By Mr. Samuel Brown: 

Q. Mr. Hines, this letter that you sent out to the real 
estate operators and owners was not sent out by any other 
real estate broker in conjunction with you, but you did it 
yourself, is that correct? A. Yes, it speaks for itself. 

331 Q. I asked you if anybody else aided or assisted 
you in writing that letter. A. No, not in writing the 

letter. 

Q. Who was it prepared the letter? Who typed the let¬ 
ter? Did you type the letter? A. I did. 

Q. You did? A. Yes, sir. 

Q. You typed it yourself? A. Yes, sir, that is my recol¬ 
lection that I typed it myself. 

Q. Who mimeographed it? A. I don’t remember. 

Q. Do you have any record to indicate who mimeographed 
it? A. I could go back to my record for 1945 and get it. 

Q. The letter that you typed, was that the letter from 
which the mimeograph was taken? A. I guess it was. T 
don’t remember. 

Q. Let me hand you this letter and ask you if it refreshes 
your recollection that the letter shows “N.C.H.:lw”, and I 
am reading from Plaintiff’s Exhibit No. 1. A. “lw” means 
myself when I write it myself and it is not dictated. 

Q. “lw” means yourself? A. Yes, sir, that is my 

332 own designation. 
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Q. I just have a couple of further questions. 

Mr. Hines, I think you testified that the Sadie King mat¬ 
ter was not handled by you? A. That is right. 

Q. And that the Sadie King matter was handled by your 
son, Clyde. I think that was your testimony? A. Yes, sir. 

Q. Do you know anything about the Sadie King Prop¬ 
erty? A. Yes, I remember it. 

Q. What connection did you have with it? A. I auc¬ 
tioneered the sale. 

Q. You auctioneered the sale? A. Yes. 

Q. Your son didn’t handle that auction? A. He got the 
contract and he did the advertising— 

Q. (Interposing) I asked you if your son handled the 
auction. A. Yes, sir. 

Q. Which one was it, was it you or your son who auc¬ 
tioned the property? A. I auctioned the property. 

Q. That is what I asked you. At the time that you auc¬ 
tioned the property or had the sign up for auctioning the 
property, do you remember Mr. Bernard Cohen corn- 
333 ing over to the property with Mr. and Mrs. Edwards 
and talking to you? A. I don’t remember. 

Q. Do you know Bernard Cohen? A. I couldn’t say that 
I do. I know a real estate man in Arlington by the name of 
Cohen. 

Q. Do you know” a Bernard Cohen in Arlington who is an 
attorney? A. I know of one. 

Q. In the King matter, isn’t it a fact that Mr. Cohen rep¬ 
resented the Edwardses? 

Mr. Henry: I object to any reference— 

The Court: Is the question completed? 

Mr. Samuel Brown: I don’t know. 

The Court: Don’t interrupt the question. Make your 
objection after it is completed. 

Read it so far as you have it, Miss Rawls. 

(Pending question was read by the reporter.) 

The Court? Is that all? 
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Mr. Samuel Brown (continuing): —before the Virginia 
Real Estate Commission. 

The Witness: I don’t remember anything about that. 

By Mr. Samuel Brown: 

Q. Did you ever see Mr. Cohen before the Virginia Real 
Estate Commission in a matter involving him? A. I don’t 
recall ever having seen him. 

334 Q. Did you testify as a witness in the proceedings 
against Mr. Edwards in which Mr. Cohen was the at¬ 
torney? A. I don’t remember. 

Q. Would your little black book give you any reference 
to that? A. No, sir. 

Q. Did you know Mrs. King. A. Yes. 

Q. Did you see Mrs. King before the Commission? A. I 
don’t remember. 

Q. In an instance where there was a charge against the 
Edwardses? A. No, I don’t remember that. 

Q. I have one further question. 

Mr. Hines, in order for you and your son, Clyde, to dis¬ 
tinguish yourselves as to any writings which you would 
send out, he would sign his name, as I recollect, N. Clyde 
Hines, and you would send yours as N. C. Hines? A. All 
correspondence went out under my name. 

Q. Under your name? A. Yes, sir. 

Q. N. C. Hines? A. He signed my name N. C. Hines 
time and time again on contracts and otherwise. 

Mr. Samuel Brown: I have no further questions. 

505 Redirect Examination (Resumed) 

By Mr. Henry: 

Q. Mr. Hines, you have already been sworn and are still 
under oath. 

I want to clear up a couple of matters. You heard Mr. 
Cohen testify here yesterday? A. Yes, sir. 
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Q. Would you please tell the Court and jury whether or 
not you, despite the testimony of Mr. Cohen, actually recall 

that fact as to whether or not you were present and 

506 testified in the Nellie Edwards case? 

Mr. Nathan Brown: If Your Honor please, the 
witness has already testified to a set of facts. He has re¬ 
peated the set of facts and he is now being brought back 
on again. I presume—I may be wrong—to reiterate it 
again. Is that correct? 

The Court: I don’t know. 

Mr. Henry: I am simply giving him an opportunity, 
which he has not heretofore had, to deny the statement 
made on the witness stand yesterday by Mr. Cohen. 

By Mr. Henry: 

Q. You heard that statement or the testimony of Mr. 
Cohen? A. I heard Mr. Cohen yesterday. 

Q. Was that, in fact, true? A. I don’t remember ever 
having seen Mr. Cohen in my life before yesterday in the 
courtroom, and I think he has got me mixed up, and they 
have all got me mixed up in the King matter with my son, 
Clyde Hines. 

Q. Isn’t it a fact that your son, Clyde Hines, is frequently 
taken for a brother of yours? A. Very often, very fre¬ 
quently. We both look to be the same age. 

Recross Examination 

By Mr. Samuel Brown: 

Q. How old is your son, Mr. Hines? A. My son 

507 was born when I was 20 years old. 

The Court: When were you born? 

The Witness: He asked me how old he was ? 

The Court: Yes. 

The Witness: He is 44. 

By Mr. Samuel Brown: 

Q. How old are you, Mr. Hines? A. I am 63, or soon will 

• be. 
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Q. And your son is the one that you are referring to, X. 
Clyde Hines ? A. That is right. 

Q. The one that signs his name N. Clyde Hines f A. He 
used to when he was with me. He is not with me any more. 
He used to sign his name as N. C. Hines. 

Mr. Samuel Brown: I have no further questions. 

The Court: That is all? 

Mr. Henry: That is all. 

• ••••••••• 

7. Extracts from argument of counsel for plaintiff to the 
jury in opening statement and at conclusion of the 
evidence. 

17 In this letter, and I quote you one portion of the 
letter that is the basis of this libel, he said: 

“He not only defended him in his unethical and dishonest 
practices as a real estate broker,’* 

and so forth. 

We will show you that that statement was false. It was 
untrue. We will show you that other statements contained 
in the letter were lies, a tissue of lies; that they were false; 
that this was dastardly and malicious attempt on the part 
of this defendant to ruin this plaintiff, to ruin him in his 
business, ruin him in his character amongst his asso- 

18 ciates and friends. 

The Court: May I interrupt you to ask a question 
so I may follow your statement? 

Mr. Samuel Brown: Yes. 

The Court: Will you read again the words you just 
quoted? 

Mr. Samuel Brown: “He not only defended him in his 
unethical and dishonest practices as a real estate broker”. 

The Court: Would you mind helping us by telling us to 
whom the pronouns refer? 

Mr. Samuel Brown: “He” refers to Charles R. Fenwick 
and the “him” refers to the plaintiff. I will go into that. 

The basis of this letter and the circumstances surround¬ 
ing it were these: In 1945, Mr. Charles R. Fenwick, who is 
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a member of the District of Columbia Bar and a member 
of the Virginia Bar, was a candidate for Lieutenant-Gov¬ 
ernor of the State of Virginia. At that time, the elections 
were to be held in November of 1945, as I understand it. 
Prior to that time, and in July, this defendant wrote this 
letter apparently for the purpose of trying to defeat Charles 
Fenwick for his candidacy as Lieutenant-Governor, but we 
will show you that the motive in this letter, that {he purpose 
of the defendant was not to try to defeat Charles Fenwick 
entirely, but was to try to assassinate the character of 
Thomas E. Edwards. 

I am going to read to you the entire letter now—if 
19 Your Honor will permit me—to give you the basis 
upon which we say that this defendant acted. 

• •••*••#*• 

24 Before I go into anything further in that connec¬ 
tion, we will show you these statements that Thomas 
E. Edwards was dishonest and unethical are false, they are 
lies. They were made maliciously. We will show you im¬ 
plied malice. We will show you express malice. We will 
show you this man Hines was out to get Edwards. He was 
out to ruin him. He was a competitor. He did not like 
him. He had made remarks and had said things that clearly 
indicated as early as 1940 or ’41 he was going to get Ed-, 
wards’ license. 

• ••••••••• 

604 Mr. Edwards is here to recover those damages and 
asks you, members of the jury, to vindicate his repu¬ 
tation and honesty as a man and as a businessman in Ar¬ 
lington County, Virginia, and that, I submit to you ladies 
and gentlemen, is the issue. It is your responsibility. It is 
in your laps as to whether you will agree with Mr. Hines’ 
position that Mr. Edwards on July 12,1945, was a dishonest 
and unethical man, a crook, a cheat, a defrauder, and a thief. 
That is your responsibility, and I submit and ask you to 
return a proper verdict. 

• • • • • * • . • • • 


559 Do yon know anything about a typewriter? Does 
a person put “1. w.” to mean himself or is that one of 

Mr. Hines’ other aliases? I tell you that Mr. Hines writes 
poisonous letters, venomous letters. He would no more 
think it was wrong to assassinate and villify a man’s name 
than the Commandment “Love thy neighbor” means to ruin 
him, hold him up to scorn and contempt, to embarrass him, 
to ruin him in his business. 

• ••••••••• 

560 They said it by inference. They tried to make you 
believe they did but not one of them would name one 

single person who had talked about this man’s reputation 
except amongst the select group of nine who appeared and 
were furthering Mr. Hines’ opinion and assassination of 
this man’s character. 

• ••••«•••# 

565 Ladies and gentlemen of the jury, let me show you 
specifically how wrong, how false this libel was. He 
says to you that in 1941 the Commission entered this order 
of revocation. He did not write the letter in 1942. He 
did not write the letter in 1943. In both years Mr. Edwards 
did not have a license. In 1943 he never applied for a li¬ 
cense and in 1942 it was denied, but he tells you that the 
revocation was strictly for 1941, that that was what he was 
writing about in 1945. He does not say a word about this 
man in ’42, ’43 or ’44. He waits until July 12, 1945. 

In 1944 the defendant concedes that he had a license. Here 
it is, ladies and gentlemen. It is dated February 17, 1944. 
He applied in January, it was granted, and he got his li¬ 
cense. There it is. He worked and did his business as a 
real estate broker all through 1944. 

Then came 1945. He had his license in 1945, ladies and 
gentlemen. Here it is, right here. Then July 12, 1945, 
rolled around and the defendant wrote this letter. Let’s 
test his statement contained in this letter*. 

In February of 1944 when the Commission granted Mr, 
Edwards a license, he had to apply and he granted a license 
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under Section 4 of the Real Estate Act, and while I am on 
this I would like to refer you back a moment. I don’t 

566 know whether you recognized or understood at the 
time why I kept asking these brokers who came over 

here from the Arlington Real Estate Board how a man can 
get a license, what the qualifications are, and this section 
is absolute. 

What I mean by that is, the Commission has to abide by 
it. That is the law which sets up the qualifications as to 
when a man can be given a license. This is Section 4: 

“A license shall be granted only to persons who bear a 
good reputation for honesty, truthfulness and fair dealing 
and are competent to transact the business of real estate 
broker or real estate man in such manner as to safeguard 
the interest of the public.” 

I don’t like to be guilty of repetition, but I would like to 
ask you to bear this in mind, “A license shall be granted 
only to persons”—“only to persons who bear a good repu¬ 
tation for honesty.” 

In February of 1944 the very Commission that he relies 
on as a basis for telling the public in his 200 letters or more 
that this man was dishonest and unethical is the very same 
Commission that issued the license to Mr. Edwards. 

Ladies and gentlemen, does that sound consistent? Does 
that sound reasonable? How could Mr. Hines have sat 
down and said, “I am going to write a letter about Thomas 
Edwards. He is dishonest and unethical. He is dis- 

567 honest and unethical because, in 1941, they took away 
his license.” 

But, at the time he writes the letter in 1945, a year and 
a half before the very same Commission that he would have 
you believe made this man dishonest is this same Commis¬ 
sion that found him honest. 

Is that reasonable? Doesn’t that sound inconsistent to 
you? Does that sound as if the Commission, as he would 
have you believe, had the same idea in its mind as to this 
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man’s dishonesty and integrity as he had? It just does not 
make sense, ladies and gentlemen. 

• ••••••••• 

570 Ladies and gentlemen, dishonesty, as used by Mr. 

Hines, meant that Mr. Edwards was a thief and a 
fraud, he misappropriated funds, that he knowingly con¬ 
verted them to his own use, that he was untrustworthy and 
could never hold a license under the statutes of the State 
of Virginia. If he was dishonest, I am in agreement he 
could never hold a license in Virginia, and I am in agree¬ 
ment with that because this section says he could never hold 
a license because the prerequisite of being a real estate 
broker in Virginia is that you must bear a reputation for 
honesty. 

• ••••••••• 

572 Except for the reasons that I have given you here 
in my argument, he wrote that letter because that was 

a way, a means, and a method to assassinate and villify 
this man’s reputation. 

• **•••••#* 

573 They say it wasn’t false. Why wasn’t it false? 
The Court will tell you they have to prove the truth 

of that statement, the truth of the inference, ladies and 
gentlemen of the jury. They have got to show you by a 
preponderance of evidence that when they wrote that state¬ 
ment it was true, and I say, “How could it be true because 
if he left that impression with the reader that that letter 
was to the effect that Mr. Edwards was not licensed, could 
never have a license and that he was a crook”, I say 

574 to you that was a lie. It was false. It was a wrong 
impression to leave with the public. It was the wrong 

impression if he says to you, “Well, I have sent it out to 
apprise realtors.” 

• ••••••••• 
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576 The Court: I think we will take a brief recess. 

(Thereupon, a brief recess was taken, upon the conclusion 
of which the following proceedings were had:) 

577 The Court: All right, Mr. Henry. 

Argument on Behalf of the Defendant 
By Ernest F. Henry 

#••••*•*•• 
8. Extracts from instructions of the court to the jury. 

609 Here is the statement: “He”—meaning Fenwick, 
whom you have heard referred to and who was a 
candidate for some nomination—“not only defended him” 
—meaning the plaintiff in this case—“in his unethical and 
dishonest practices as a real estate broker.” 

Then it went on with something that is not material here 
at all. 

That is the alleged libel and you are to decide whether 
that defamatory statement was made by the defendant con¬ 
cerning the plaintiff and, if so, whether it was substantially 
true or not, and, if not, you can consider the matter of dam¬ 
ages; compensatory damages, as to which there is a legal 
presumption but which presumption may be overcome by 
evidence showing that there was no damage and further, 
whether, if false, it was made with wanton and reckless dis¬ 
regard of the rights of the plaintiff such as would entitle 
the plaintiff to what is called punitive damages. 

• ••••••*•• 

612 As stated to you, there can be no recovery by the 
plaintiff if the publication complained of was true, or 

substantially true. A publication is substantially true if 
the effect of the facts stated in the publication upon the 
ordinary reader is the same as would be the effect of a 
statement of the facts as they have shown by the 

613 evidence in this case. 

It is not substantially true if the effect upon the 
ordinary reader of the published facts would be more harm- 
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ful to the plaintiff than the statement of facts as estab¬ 
lished. 

If a published statement be substantially true as to the 
action by an official commission or agency, one cannot be 
liable for making such a true statement. 

If you find by the preponderance of the evidence that the 
publication complained of is substantially true, your ver¬ 
dict must be for the defendant. 

In considering the publication complained of, you must 
consider the publication as a whole and determine the 
meaning of the publication and how it would be understood 
by ordinary readers from the entire context thereof with 
the other facts and circumstances shown by the evidence. 

Where a publication is susceptible of two meanings, you 
must determine, after an inspection of the publication and 
a consideration of all the evidence, what would naturally 
be understood therefrom by the ordinary reader. 

You are the sole judges of the facts in this case. It is 
your duty and your function to determine what those facts 
are from the evidence which you have heard. To do that, 
you must weigh the evidence. Reject such part or parts as 
you do not believe to be true or accurate and base your 
judgment on that which you do believe to be true and accu¬ 
rate. 

• ••••••••« 

616 If, after weighing all of the evidence and rejecting 
such part or parts as you do not believe to be true 
and accurate, and basing your judgment on that part you 
do believe to be true and accurate, you believe that it has 
been shown by a fair preponderance of the evidence that 
the defendant did make a written defamatory statement of 
and concerning the plaintiff, such as is here charged, and 
did publish the same by circulating it among others, and 
you do not believe that it has been shown that such state¬ 
ment was substantially true, as I have defined that term to 
you, then it would be your duty to find your verdict in favor 
of the plaintiff and fix his damages in such amount as you 
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believe, from the evidence and the presumption as to com¬ 
pensatory damages about which I told you, which is sub¬ 
ject to rebuttal by evidence, such amount as you believe 
will fairly compensate him for the injuries sustained 
617 by the alleged false libel of the defendant, and if you 
further find that it has been shown, in that event by a 
fair preponderance of the evidence, that the said making 
and said publication of said libel was in wanton and reckless 
disregard of the rights of the plaintiff, you may then fix in 
favor of the plaintiff such amount in punitive damages as 
you feel would properly be such as would inflict some pun¬ 
ishment upon the defendant. 

• ••••••••• 

Is there any charge that the Court has failed to give other 
than those I have ruled upon, or the clarification of any 
that I have given that counsel thinks I should make? 

Mr. Henry: No, sir. 

Mr. Nathan Brown: It is perfectly all right, Your Honor. 

• ••••••••• 
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Plaintiffs’ Exhibit No. 11. 

663 THE VIRGINIA REAL ESTATE LICENSE 

LAW 

Chapter 461, Acts of Assembly, 1924, 
as amended, Acts 1926 

Chapter 489.— An Act to amend and re-enact sections three, 
five, seven, nine, and sixteen of an act entitled an act 
to define, regulate, and license real estate brokers and 
real estate salesmen; to creaie a State real estate com¬ 
mission; and to provide a penalty for a violation of the 
provisions hereof, approved March 21,1924. 


Approved March 25, 1926. 


Enactment and Prohibition Clause. 

Section 1. Be it enacted by the General Assembly of Vir¬ 
ginia, that on and after January first, nineteen hundred and 
twenty-five, it shall be unlawful for any person, co-partner¬ 
ship, association or corporation, to act as a real estate 
broker or real estate salesman, or to advertise or assume 
to act as such real estate broker or real estate salesman, 
without a license issued by the Virginia real estate com¬ 
mission. No co-partnership, association or corporation 
shall be granted a license, unless every member or officer 
of such co-partnership, association or corporation, who 
actively participates in the brokerage business of such co¬ 
partnership, association or corporation, shall hold a license 
as a real estate broker, and unless every employee who acts 
as a salesman for such co-partnership, association or cor¬ 
poration shall hold a license as a real estate salesman. 
(Chap. 461, Acts 1924.) 







Sio 

Defixitioxs and Exceptioxs. 

Sec. 2. A real estate broker within the meaning of this 
act is any person, firm, partnership, co-partnership, asso¬ 
ciation or corporation, who for a compensation or valuable 
consideration sells or offers for sale, buys or offers to buy, 
or negotiates the purchase or sale or exchange of real 
estate, or who leases or offers to lease, or rents or offers 
for rent, any real estate or the improvement thereon for 
others, as a whole or partial vocation. A real estate sales¬ 
man -within the meaning of this act is any person who for 
a compensation or valuable consideration is employed either 
directly or indirectly by a real estate broker, to sell or offer 
to sell, or to buy or offer to buy, or to negotiate the pur¬ 
chase or sale or exchange of real estate, or to lease, to rent 
or offer for rent any real estate, or to negotiate leases 
thereof, or of the improvements thereon, as a whole or 
partial vocation. One act for a compensation or 
664 valuable consideration of buying or selling real 
estate of or for another, or offering for another to 
buy or sell or exchange real estate, or leasing, or renting, 
or offering to rent real estate except as herein specifically 
excepted, shall constitute the person, firm, partnership, co¬ 
partnership, association or corporation performing, offer¬ 
ing or attempting to perform any of the acts enumerated 
herein, a real estate broker or a real estate salesman with¬ 
in the meaning of this act. The provisions of this act shall 
not apply to any person, co-partnership, association or 
corporation, who as owner or lessor shall perform any of 
the acts aforesaid with reference to property owned or 
leased by them, or to the regular employees thereof, with 
respect to the property so owned or leased, where such acts 
are performed in the regular course of, or as an incident 
to, the management of such property and the investments 
therein, nor shall the provisions of this act apply to per¬ 
sons acting as attorney-in-fact under a duly executed power 
of attorney from the owner authorizing the final consum¬ 
mation by performance of any contract for the sale, leasing 
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or exchange of real estate, nor shall this act be construed to 
include in any way the service rendered by an attorney-at- 
law in the performance of his duties as such attorney-at- 
law; nor shall be held to include, while acting as such, a 
receiver, trustee in bankruptcy, administrator or executor, 
or any person selling real estate under order of any court, 
nor to include a trustee acting under a trust agreement, 
deed of trust, or will, or the regular salaried employees 
thereof. (Chap. 461, Acts 1924.) 

Creation of Commission—Detail, of Same 

Sec. 3. (As amended, Acts 1926, Chap. 489.)—There is 
hereby created the (Virginia) real estate commission. The 
Governor shall appoint three persons, whose vocation for a 
period of at least five years prior to the date of their ap¬ 
pointment, shall have been that of a real estate broker or a 
real estate salesman; one member shall be appointed for a 
term of two years; one member shall be appointed for a 
term of four years; one member for a term of six years; 
and until their successors are appointed and qualify, there¬ 
after the term of the members of said commission shall be 
for six years and until their successors are appointed and 
qualify. Members to fill vacancies shall be appointed for 
the unexpired term. The commission immediately upon the 
qualification of the member appointed in each year shall 
organize by selecting from its members a chairman, and 
may do all things necessary and convenient for carrying 
into effect the provisions of this act and may from time to 
time promulgate necessary rules and regulations. 

Each member of the commission shall receive as full com¬ 
pensation for each day actually spent on the work of said 
commission the sum of ten dollars ($10.00) per day 
665 and his actual and necessary expenses incurred in 
the performance cf duties pertaining to this office. 

The commission shall employ, and at its pleasure dis¬ 
charge, a secretary and such clerks and assistants as shall 
be deemed necessary to discharge the duties imposed by the 
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provisions of this act, and shall determine their duties and 
fix their compensation, subject to the general laws of the 
State. The commission shall obtain such office space, furni¬ 
ture, stationery, fuel, light, and other proper conveniences 
as shall be reasonably necessary for carrying out the provi¬ 
sions of this act after first deducting the actual expense of 
operation of the commission. 

The commission shall adopt a seal with such design as the 
commission may prescribe engraved thereon, by which it 
shall authenticate its proceedings. Copies of all records 
and papers in the office of the commission, duly certified 
and authenticated by the seal of said commission shall be 
received in evidence in all courts equally and with like effect 
as the original. All records kept in the office of the com¬ 
mission under authority of this act shall be open to public 
inspection under such rules and regulations as shall be pre¬ 
scribed by the commission. 

All fees and charges collected by the commission under 
the provisions of this act shall be paid into the general fund 
of the State treasury; it being expressly provided, however, 
that the total expense for every purpose incurred shall not 
exceed the total fees and charges collected and paid into the 
commission. 

Qualification for License 

Sec. 4. A license shall be granted only to persons who 
bear a good reputation for honesty, truthfulness and fair 
dealings and are competent to transact the business of a 
real estate broker or a real estate salesman in such manner 
as to safeguard the interests of the public. (Chap. 461, 
Acts 1924.) 

Application for License 

Sec. 5. (As amended, Acts 1926, Chap. 489.)—Every ap¬ 
plicant for a real estate broker’s license shall apply there¬ 
for in writing upon blanks prepared or furnished by the 
real estate commission. Such application shall be accom- 
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panied by the recommendation of at least two citizens, real 
estate owners, not related to the applicant, who have owned 
real estate for a period of one year or more in the county 
or city in which said applicant resides, or has his place of 
business, which recommendation shall certify that the ap¬ 
plicant bears a good reputation for honesty, truthfulness, 
fair dealings and competency, and recommending that a 
license be granted to the applicant; but no recommendation 
shall be required for the renewal of a license after being 
once issued. Every applicant for a broker’s license shall 
state the name of the person, firm, partnership, co- 
666 partnership, association or corporation with which 
he will be associated in the business of real estate, 
and the location of the place or places, for which said 
license is desired, and set forth the period of time, if any, 
which said applicant has been engaged in the real estate 
business. 

Every applicant for license shall furnish a sworn state¬ 
ment setting forth his present address, both of business and 
residence, a complete list of all former places and firms 
where he may have resided or been engaged in business for 
a period of sixty days or more, during the last five years, 
accounting for such entire period, and the length of such 
residence, together with the name and address of at least 
one real estate owner in each of said counties or cities 
where he may have resided or have been engaged in busi¬ 
ness. 

Every applicant for a salesman’s license shall, in addi¬ 
tion to the requirements of this section, also set forth the 
period of time, if any, during which he has been engaged 
in the real estate business, stating the name and address 
of his last employer, and the name and the place of business 
of the person, firm, partnership, co-partnership, association 
or corporation then employing him, or into whose service 
he is about to enter. The application shall be accompanied 
by a written statement by the broker in whose service he 
is about to enter, stating that in his opinion the applicant 
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is honest, truthful and of good reputation, and recommend¬ 
ing that the license be granted to the applicant. 

Every application for a license, under the provisions of 
this act, shall be accompanied by the license fee herein pre¬ 
scribed. In the event that the commission does not issue 
the license, the fee shall be returned to the applicant. 

The Commission may require such other proof as shall 
be deemed desirable, with due regard to the paramount in¬ 
terests of the public, as to the honesty, truthfulness, integ¬ 
rity and competency of the applicant. The commission is 
expressly vested with the power and authority to make and 
enforce any and all such reasonable rules and regulations 
connected with the application for any license as shall be 
deemed necessary to administer and enforce the provisions 
of this act. 

Procedure When License Is Refused Applicant 

Sec. 6. The commission, after an application in proper 
form has been filed, shall, before refusing to issue a license, 
set the application dowm for a hearing and determination 
as hereinafter provided in section nine. (Chap. 461, Acts 
1924.) 

Details Relating to License 

Sec. 7. (As amended, Acts 1926, Chap. 489.)—The com¬ 
mission shall issue to each licensee a license in such form 
and size as shall be prescribed by the commission. 
667 This license shall show the name and address of the 
licensee and in case of a real estate salesman’s 
license, shall show the name of the real estate broker by 
whom he is employed. Each license shall have imprinted 
thereon the seal of the commission and in addition to the 
foregoing shall contain such matters as shall be prescribed 
by the commission. The license of each real estate sales¬ 
man shall be delivered or mailed to the real estate broker 
by whom such real estate salesman is employed and shall 
be kept in the custody and control of such broker. It shall 
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be the duty of each real estate broker to conspicuously dis¬ 
play his license in his place of business. 

The commission shall prepare and deliver to each 
licensee a pocket card, which card, among other things, 
shall contain an imprint of the seal of the commission, and 
shall certify that the person whose name appears thereon 
is a licensed real estate broker or real estate saleman, as 
the case may be, and if it is a real estate salesman’s card 
it shall also contain the name and address of his employer, 
the matter to be printed on such pocket card, except as 
above set forth, shall be prescribed by the commission. 

The original fee for each real estate broker’s license shall 
be ten ($10.00) dollars, and the annual renewal fee shall 
be ten ($10.00) dollars. The original fee for each real 
estate salesman’s license shall be five ($5.00) dollars and 
the annual renewal fee shall be five ($5.00) dollars; pro¬ 
vided, however, that in rural sections of the State the an¬ 
nual renewal fee for each broker’s license shall be seven 
($7.00) dollars, and the annual renewal fee for each real 
estate salesman’s license shall be three ($3.00) dollars. 

Every license shall expire on the thirty-first day of De¬ 
cember of each year. The commission shall issue a new 
license for each ensuing year, in the absence of any reason 
or condition which might warrant the refusal of the grant¬ 
ing of a license, upon receipt of the written request of the 
applicant and the annual fee therefor, as herein required. 
The revocation of a broker’s license shall automatically 
suspend every real estate salesman’s license granted to 
any person by virtue of his employment by the broker 
whose license has been revoked, pending a change of em¬ 
ployer and the issuance of a new license. Such new license 
shall be issued without charge, if granted during the same 
year in which original license was granted. 

Every real estate broker shall maintain a place of busi¬ 
ness in this State. If the real estate broker maintains more 
than one place of business within the State, a duplicate 
license shall be issued to such broker for each branch office 
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maintained; provided, that if such broker be a co-partner¬ 
ship, association or corporation, a duplicate shall be issued 
to the members or officers thereof, and a single fee of one 
($1.00) dollar in each case shall be paid for each duplicate 
license. 

668 Notice in writing shall be given to the commission 
by each licensee of any change of principal business 
location, whereupon the commission shall issue a new 
license for the unexpired period without charge. The 
change of business location without notification to the com¬ 
mission shall automatically cancel the license theretofore 
issued. 

When any real estate salesman shall be discharged or 
shall terminate his employment with the real estate broker 
by w'hom he is employed, it shall be the duty of such real 
estate broker to immediately deliver or mail by registered 
mail to the commission such real estate salesman’s license. 
The real estate broker shall, at the time of mailing such 
real estate salesman’s license to the commission, address a 
communication to the last known residence address of such 
real estate salesman, which communication shall advise 
such real estate salesman that his license has been delivered 
or mailed to the commission. A copy of such communica¬ 
tion to the real estate salesman shall accompany the license 
vrhen mailed or delivered to the commission. It shall be 
unlawful for any real estate salesman to perform any of 
the acts contemplated by this act, either directly or indi¬ 
rectly, under authority of said license from and after the 
date of receipt of the said license from said broker by the 
commission; provided, that another license shall not be is¬ 
sued to such real estate salesman until he shall return his 
former pocket card to the commission or shall satisfactorily 
account to it for the same; provided, further, that not more 
than one license shall be issued to any real estate salesman 
for the same period of time. 
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Suspension or Revocation of License for Causes 

Enumerated 

Sec. 8. The commission may, upon its own motion, and 
shall, upon the verified complaint in writing of any person, 
provided such complaint, or such complaint together with 
evidence, documentary or otherwise, presented in connec¬ 
tion therewith, shall make out a prima facie case, investi¬ 
gate the actions of any real estate broker or real estate 
salesman, or any person who shall assume to act in either 
capacity within this State, and shall have the power to sus¬ 
pend or to revoke any license issued under the provisions 
of this act, at any time where the licensee has by false or 
fraudulent representation obtained a license, or where the 
licensee in performing or attempting to perform any of the 
acts mentioned herein, is deemed to be guilty of: 

(a) Making any substantial misrepresentation, or 

(b) Making any false promises of a character likely to 
influence, persuade or induce, or 

(c) Pursuing a continued and flagrant course of misrep¬ 
resentation, or making of false promises through 

669 agents or salesmen or advertising or otherwise, or 

(d) Acting for more than one party in a transac¬ 
tion without the knowledge of all parties for whom he acts, 
or 

(e) Accepting a commission or valuable consideration as 
a real estate salesman for the performance of any of the 
acts specified in this act, from any person, except his em¬ 
ployer, who must be a licensed real estate broker, or 

(f) Representing or attempting to represent a real estate 
broker other than the employer, without the express knowl¬ 
edge and consent of the employer, or 

(g) Failing, within a reasonable time, to account for or 
to remit any moneys coming into his possession which be¬ 
long to others, or 

(h) Being unworthy or incompetent to act as a real 
estate broker or salesman in such a manner as to safeguard 
the interest of the public, or 




218 


(i) Paving a commission or valuable consideration to 
any person for acts or services performed in violation of 
this act, or 

(j) Any other conduct, whether of the same or a differ¬ 
ent character from that hereinbefore specified, which con¬ 
stitutes improper, fraudulent or dishonest dealing. 

Any unlawful act or violation of any of the provisions of 
this act by any real estate salesman, employee or partner 
or associate of a licensed real estate broker, shall not be 
cause for the revocation of a license of any real estate 
broker^ partial or otherwise, unless it shall appear to the 
satisfaction of the commission that said employer, partner 
or associate had guilty knowledge thereof. (Chap. 461, 
Acts 1924.) 

Provision for Hearing Before Application is Refused or 
License Suspended or Revoked 

Sec. 9. (As amended, Acts 1926, Chap. 489.)—The com¬ 
mission shall, before denying an application for license, or 
before suspending or revoking any license, set the matter 
down for a hearing, and at least ten days prior to the date 
set for the hearing it shall notify in writing the applicant, 
or licensee, of any charges made, and shall afford said 
applicant, or licensee, an opportunity to be heard in person 
or by counsel in reference thereto. Such written notice 
may be served by delivery of same personally to the appli¬ 
cant, or licensee, or by mailing same by registered mail to 
the last known business address of such applicant, or 
licensee, if said applicant or licensee be a salesman, the 
commission shall also notify the broker employing him, or 
in whose employ he is about to enter, by mailing no- 
670 tice by registered mail to the broker’s last known 
business address. The hearing on such charges 
shall be at such time and place within the city or county in 
which the licensee or party accused resides as the commis¬ 
sion shall prescribe. The commission shall have the power 
to subpoena and bring before it any person in this State, 
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or take testimony of any such person by deposition with 
the same fees and mileage in the same manner as prescribed 
by law in judicial procedure in courts of this State in civil 
cases. Any party to any hearing before the commission 
shall have the right to the attendance of witnesses in his 
behalf at such hearing, upon making request therefor to 
the commission and designating the person or persons 
sought to be subpoenaed. If the commission shall deter¬ 
mine that any applicant is not qualified to receive a license, 
a license shall not be granted to said applicant, and if the 
commission shall determine that any licensee is guilty of a 
violation of any of the provisions of this act, his or its 
license shall be suspended or revoked. Any person, firm or 
corporation aggrieved by any such decision of the commis¬ 
sion shall have the right of appeal to the circuit or corpo¬ 
ration court of the county or corporation in which said ag¬ 
grieved party resides by filing with the commission notice 
in writing of such appeal within thirty days from its find¬ 
ing. Upon the trial of any such appeal by the circuit or 
corporation court the party appealing shall have the right 
of trial by a jury as to any question of fact. All legal evi¬ 
dence produced shall be heard, whether the same was pro¬ 
duced or not before the commission from whose decision 
the appeal is taken. 

Nonresident Brokers and Salesmen 

Sec. 10. A nonresident of this State may become a real 
estate broker or a real estate salesman by conforming to 
all of the conditions of this paragraph and this act. 

In its discretion the commission may recognize in lieu of 
the recommendations and statements required to accom¬ 
pany an application for license, the license issued to a non¬ 
resident broker or salesman in such other State, upon pay¬ 
ment of the license fee and the filing by the applicant with 
the commission of a certified copy of applicant’s license 
issued by such other State. 



220 


(1) Provided that such applicant, if a broker, shall main¬ 
tain an active place of business in the State by which he is 
originally licensed; and 

(2) Provided, further, that every nonresident applicant 
shall file an irrevocable consent that suits and actions may 
be commenced against such applicant in the proper court of 
any county or city of this State in which a cause of action 
may arise in which the plaintiff may reside, by the service 
of any process or pleading authorized by the laws of this 

State on the secretary of the commission, said con- 
671 sent stipulating and agreeing that such service of 
such process or pleading on said secretary shall be 
taken and held in all courts to be as valid and binding as if 
due service had been made upon said applicant in the State 
of Virginia. Said instrument containing such consent shall 
be authenticated by the seal thereof, if a corporation, or 
by the acknowledged signature of a member or officer 
thereof, if otherwise. All such applications, except from 
individuals, shall be accompanied by the duly certified copy 
of the resolution of the proper officers or managing board, 
authorizing the proper officer to execute the same. In case 
any process or pleadings mentioned in the case are served 
upon the secretary of the commission, it shall be by dupli¬ 
cate copies, one of which shall be filed in the office of the 
commission and the other immediately forwarded by reg¬ 
istered mail to the main office of the applicant against which 
said process or pleadings are directed. 

Publication of List of Licensees 

Sec. 11. The commission shall at least semi-annually 
publish a list of the names and addresses of all licensees 
licensed by it under the provisions of this act, and of all 
persons whose license has been suspended or revoked 
within one (1) year; together with such other information 
relative to the enforcement of the provisions of this act as 
it may deem of interest to the public. One of such lists shall 
be mailed to the county clerk or clerk of the corporation 
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court in each county or city of the State and shall be held 
by said county clerk or clerk of the corporation court as 
a public record. Such lists shall also be mailed by the com¬ 
mission to any person in this State upon request. (Chap. 
461, Acts 1924.) 

Penalties 

Sec. 12. Any person or corporation violating a provision 
of this act shall, upon conviction thereof, if a person, be 
punished by a fine of not more than five hundred ($500.00) 
dollars, or by imprisonment for a term not to exceed six 
months, or by both such fine and imprisonment, in the dis¬ 
cretion of the court, and if a corporation, be punished by a 
fine of not more than one thousand ($1,000.00) dollars. 
Any officer or agent of a corporation, or member or agent 
of a co-partnership or association, who shall personally 
participate in or be accessory to any violation of this act 
by such co-partnership, association or corporation, shall be 
subject to the penalties herein prescribed for individuals. 

All fines and penalties shall inure to the general fund. 

This law shall not be construed to release any person 
from civil liability or criminal prosecution under the gen¬ 
eral laws of this State. 

The commission may prefer a complaint for violation of 
section one (1) of this act before any court of corn- 
672 petent jurisdiction, and it may take the necessary 
legal steps through the proper legal officers of this 
State to enforce the provisions hereof and collect the pen¬ 
alties herein provided. (Chap. 461, Acts 1924.) 

Saving Clause 

Sec. 13. If any section, subsection, sentence, clause, 
phrase, or requirement of this act, is for any reason held to 
be unconstitutional, such decision shall not affect the valid¬ 
ity of the remaining portions thereof. The legislature 
hereby declares that it would have passed this act, and each 
section, subsection, sentence, clause, phrase and require- 
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ment thereof, irrespective of the fact that any one or more 
sections, subsections, sentences, clauses, phrases, or re¬ 
quirements be declared unconstitutional. (Chap. 461, Acts 
1924.) 

Repealing Clause 

Sec. 14. All laws or parts of laws in conflict with this 
act be, and the same are, hereby repealed. (Chap. 461, Acts 
1924.) 

Interpretation of Act 

Sec. 15. Nothing in this act contained shall affect the 
power of cities to tax, license and regulate real estate 
brokers. The requirements hereof shall be in addition to 
the requirements of any existing or future ordinance of any 
State, city or county so taxing, licensing or regulating real 
estate brokers. (Chap. 461, Acts 1924.) 

Decision July 18, 1945. 


July 18, 1945. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9895 


N. C. Hines, Appellant, 


v. 

Thomas E. Edwards, Appellee 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

Presumably by virtue of Title 11, Section 306, D.C. Code, 
1940 ed., the court below took jurisdiction of a complaint 
filed May 28, 1946 (2-3)* by the appellee-plaintiff (here¬ 
inafter referred to as “plaintiff”), a resident of Arlington 
County, Virginia (86), wherein it was charged that the 
appellant-defendant (hereinafter referred to as “defend¬ 
ant”), also a resident of Arlington County, Virginia 
(133,134), and who had one of his real estate offices in the 
District of Columbia (134), had libeled the plaintiff on 
or about July 12, 1945, damaging him in his business of 

*The arabic numerals in parenthesis, unless otherwise indicated, refer 
to the pages of the Joint Appendix. 





a real estate broker in Arlington County in the sum of 
$100,000.00 compensatory damages and $50,000.00 punitive 
damages. 

This original complaint failed to comply with the rules 
and decisions applicable to libel actions in that the said 
complaint did not set out the alleged libel in liaec verba 
or the legal tenor thereof. A motion to dismiss the said 
complaint was filed October 12, 1946 (3) and was granted 
by an order entered November 21, 1946, by the Motions 
Court, Goldsborougli, J., with leave to file an amended 
complaint within ten days from the date of said order (4). 

The amended complaint was filed November 21, 1946 (4). 
This was the same day the dismissal order was entered 
and after the Statute of Limitations had run on July 13, 
1946, against the alleged libel. See Title 12, Section 201, 
D.C. Code, 1940 ed. This amended complaint set forth 
the alleged libelous letter, in part, in inaec verbis. A motion 
was filed on December 3, 1946, to strike the amended com¬ 
plaint, to dismiss it, and for summary judgment on the 
grounds stated in said motion to the effect that the amended 
complaint set up new causes of action and the contents of 
said alleged libelous letter constituted no basis for a libel 
action after the Statute of Limitations had run. (7). 

The Motions Court, Goldsborough, J., entered an order 
on January 21, 1947, granting the motion except to the 
extent stated therein, namely, that the court retained in 
the amended complaint the words: 

“He not only defended him” (meaning thereby the 
plaintiff) “in his unethical and dishonest practices as 
a real estate broker.” (7-8). 

Even though the alleged libelous letter was not set out in 
liaec verba in the original complaint and the allegations of 
the libel therein were not in the words contained in said 
letter set out in liaec verba in the amended complaint after 
the Statute of Limitations had run, the reasons for the 
ruling by Mr. Justice Goldsborough are stated in his re- 
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marks from the bench which are included in the Joint Ap¬ 
pendix. (29-32). 

A motion on the principle of forum non-conveniens was 
filed by the defendant, heard in chambers of the Pretrial 
and Assignment Justice, Sweinhaut, J., and denied. 

The case went to trial on December 16, 1947, before 
Morris, J. (32), and at the close of plain tiff’s case, a motion 
was made for a directed verdict. The motion, ruling of the 
court denying the motion, and some of the argument of 
counsel thereon are set forth in the record . (32-52). The 
motion was renewed at the close of the evidence in the case * 
and denied (53). The case went to the jury which returned 
a verdict of $15,000.00 compensatory damages and $15,000.00 
punitive damages (10). Judgment vras entered accord¬ 
ingly (10). 

Thereafter and within the appropriate period of time, a 
motion w^as filed pursuant to Rule 50(b) of the Rules of 
Civil Procedure for the United States District Courts to 
set aside the verdict and to enter judgment in favor of the 
defendant, or for judgment non obstante veredicto, or, 
in the alternative, for a new trial. (11-12). The motion 
was denied in its entirety. The trial court filed on April 
23, 1948, a memorandum of his reasons for the denial of 
the motion. (12-16). 

The notice of appeal, which is in the manuscript record, 
followed within the time allowed. The grounds of appeal are 
likewise contained in the manuscript record. 

STATEMENT OF THE CASE 

A State-wide political campaign was being waged in the 
Commonwealth of Virginia on July 12, 1945, for nomina¬ 
tions for certain State offices, including the office of Lieu¬ 
tenant Governor. One Charles R. Fenwick of Arlington 
County, then a State Senator, was a candidate for the nomi¬ 
nation for Lieutenant Governor. The defendant was op¬ 
posed to Mr. Fenwick and as a part of that opposition, the 
. defendant composed and distributed to real estate dealers 
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and some property owners in the Commonwealth of Vir¬ 
ginia a circular letter dated July 12, 1945, wherein the de¬ 
fendant set forth reasons for his belief that the nomina¬ 
tion and election of Mr. Fenwick to the office for which he 
was a candidate would not be in the public interests, par¬ 
ticularly not in the interest of the real estate business 
(10-18). 

As the letter itself shows on its face, the defendant stated 
that he had served two continuous terms as president 
of the Alexandria-Arlington-Fairfax Real Estate Board, 
representing the real estate men in northern Virginia. The 
defendant also stated that Mr. Fenwick had consistently 
discouraged all amendments that would improve the Vir¬ 
ginia Real Estate Law. After stating that the Alexandria- 
Arlington-Fairfax Real Estate Board had made consider¬ 
able effort to raise the standards of the real estate business 
in Northern Virginia. 

“• * * where we have to contend with vicious practices 
of those operators who can not furnish a bond in Wash¬ 
ington and operate in Virginia and those in Virginia 
who maliciously disregard the law, bringing discredit 
upon those who do” 

the defendant further stated that: 

“Mr. Fenwick endorsed and used his influence to put 
Thomas Edwards (Edwards Realty Co.) on the Gas 
Rationing Board in Arlington County. He did this, 
knowing at the same time that Edwards’ Broker’s 
License had been revoked by the Real Estate Commis¬ 
sion of Virginia, and a jury had sustained the Real 
Estate Commission’s decision. He put this man on the 
Board, knowing that Edwards would thus be in a posi¬ 
tion to penalize every real estate man who appeared 
against him in the several charges before the Real 
Estate Commission. 

“When the citizens of Arlington protested this ap¬ 
pointment to the OPA, and the OPA gave the citizens a 
hearing in Arlington, Virginia, Charles Fenwick de¬ 
fended the said Edwards. He not only defended him 
in his unethical and dishonest practices as a real estate 



broker, but be advised Edwards not to resign, and used 
all of his political influence to retain Edwards on the 
Rationing Board. It was to his chagrin and disappoint¬ 
ment, therefore, that the regional director of the OPA, 
after conducting a thorough investigation, overruled 
Mr. Fenwick, and removed Edwards from the Board. 

“There was a great surge of protest; hence the 
unanimous resolution by the Real Estate Board, a copy 
of which was sent to Mr. Fenwick. In his response 
to this resolution, Mr. Fenwick admitted his activities, 
and closed with the statement, ‘Now make the best of 
it you ean\ (16-17). (Italics mine). 

The order by the Commonwealth of Virginia Real Estate 
Commission (hereinafter referred to as the “Commission”) 
was entered July 17,1941, revoking the real estate broker’s 
license issued to the plaintiff for the year ending December 
31,1941, and is in the record (18-19). Also, the plaintiff, in his 
sworn testimony at the trial, admitted on direct examination 
such revocation of his license and further admitted that the 
said Commission had refused to issue to him any real estate 
broker’s licenses for the calendar years 1942,1943, and for 
a part of 1944 (86-88). 

The plaintiff also admitted on direct examination that 
he had submitted an application to the Commission for a 
real estate broker’s license for 1942, and after a hearing 
on the application and its denial he appealed to the Arling¬ 
ton County courts where the appeal was heard by a jury; 
and that the denial by the Commission was sustained by the 
court (87-88). A copy of the judgment of the Arlington 
County Circuit Court, to which the plaintiff referred, 
is hereto attached. Full faith and credit must be given 
thereto. Loughran v. Lougliran, 292 U.S. 216, reversing 
62 App. D. C. 262, 66 Fed. (2) 567. 

Over objections of the defendant, the plaintiff was per¬ 
mitted to testify that in 1945 he was again called before 
the Commission respecting a complaint against him in con¬ 
nection with the sale of property to a certain captain in 
the Navy; that his license was thereupon revoked by reason 
of such complaint; that such revocation was appealed to the 









court; and that the court held the Commission did not have 
jurisdiction to revoke the 1945 license in that instance 
(87-95). The court had permitted a part of the evidence 
to get to the jury before it was required to retire and after 
considerable discussion out of the presence of the jury, a 
stipulation with respect thereto was finallj’ agreed to by 
counsel at a suggestion from the court, and read to the jury 
(96-97). Also, the court permitted counsel for plaintiff to 
place in evidence the real estate broker’s licenses issued to 
the plaintiff on March 23, 1940, to December 31, 1940, and 
from February 17,1944, for the balance of that calendar year 
as well as for the calendar years 1945,1946 and 1947. (21-22). 

The defendant, when called by the plaintiff as a witness 
pursuant to Rule 44(b) of the Rules of Procedure for the 
District Courts of the United States, admitted writing the 
letter of July 12, 1945 (134), and testified he consulted 
counsel with respect to its contents (141-143). He further 
testified that he mailed approximately 200 copies of the 
letter (134) and that when he prepared the said letter 
he was familiar with the records of the Commission. Also, 
that his statements in said letter with respect to the plain¬ 
tiff were based on his understanding of such Commission’s 
records. (146-148). 

While counsel for plaintiff had the defendant on the wit¬ 
ness stand under the above stated Rule 44(b), such counsel 
was permitted by the court to interrogate the defendant 
concerning an advertisement which he and a committee had 
prepared and which had been inserted in the August 3, 
1945, issue of the Arlington Sun, a newspaper in Arlington 
County, wherein were set forth reasons for voting against 
State Senator Fenwick in opposition to his efforts to obtain 
the nomination for the office of Lieutenant Governor. 
Plaintiff’s counsel introduced this advertisement in evidence 
and read it to the jury (135, 141, 186-187). 

The advertisement did not mention the plaintiff by name. 
However, the amended complaint had contained allegations, 
omitted from the original complaint, with respect to the 
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advertisement (6) but the Statute of Limitations had run 
on November 21, 1946, against any libelous statements 
contained therein and, as above stated, the Motions Court, 
by its order of January 21, 1947, had stricken from the 
complaint, as being barred by the Statute of Limitations, 
all alleged libelous matter except the phrase hereinbefore 
quoted (7-8). Counsel for defendant objected to such testi¬ 
mony but the court admitted the same. (135). 

Also, while plaintiff’s counsel had defendant on the wit¬ 
ness stand pursuant to Rule 44(b), they were permitted 
by the court to interrogate him with respect to the service 
of the plaintiff on the Arlington County OPA Gasoline 
Rationing Board; whether defendant had applied to said 
board for rations of gasoline; whether he had received the 
same; and whether there had been any complaints against 
the plaintiff in connection with such service (151-152). This 
was another matter not mentioned in the original complaint 
but mentioned in the amended complaint and stricken there¬ 
from as barred by the Statute of Limitations. 

Then counsel for plaintiff were permitted by the court 
to interrogate the defendant (152-154) with respect to the 
action of the Commission in proceedings against Mrs. Nellie 
Edwards, wife of the plaintiff, to revoke her licenses and 
which revocation was granted in one instance and denied 
in another instance (27-28). Counsel for defendant objected 
to such interrogations (153-154). One of the notices and 
orders of the Commission referred to “N. C. Hines” as the 
complainant but the defendant testified that he had no 
recollection of making any such complaint (154) and stated 
that it might have been made by his son who had the same 
initials (154-155). 

Mrs. Edwards was permitted by the court to testify that 
her license as a real estate broker was revoked for the year 
1943 (62, 67-69). 

Counsel for the plaintiff returned to the matter and in¬ 
terrogated defendant further about the controversy with 
Mrs. Edwards, which appears to have arisen with defend- 
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ant’s sen, N. C. Hines, and over a parcel of real estate for 
which defendant’s company had an exclusive agreement 
for its sale (170). Plaintiff’s counsel were even permitted 
to interrogate the defendant concerning a prior suit they 
had instituted against “Needham Clyde Hines”, the son 
of the defendant, when they had intended to institute suit 
against the defendant (171-174). It was in this connection 
that the following took place in the presence of the jury: 

“Mr. Henry: I don’t know what the plaintiff intends 
to show by all this. There is no question about it. It 
has no relevance in this suit, but I didn’t want to be 
in the position of objecting and giving the impression 
we were trying to hide something. 

“The Court: But you are not objecting? 

“Mr. Henry : I am not objecting on the basis of that, 
but I call attention of the Court that it is purelv ir¬ 
relevant.” (173-174). 

Counsel for plaintiff after having interrogated the de¬ 
fendant under Rule 44(b) with respect to these several 
matters, not believed by present counsel for defendant to be 
material, relevant, or competent to the issues left in the 
amended complaint by Mr. Justice Goldsborough’s order of 
January 21, 1947, then proceeded to introduce further evi¬ 
dence on these collateral issues in an attempt to discredit 
the defendant’s testimony in these collateral matters. 

For instance, State Delegate Magruder, a real estate 
broker and insurance agent in Arlington County was called 
by plaintiff’s counsel to testify with respect to plaintiff’s 
service on the Arlington County OP A Gasoline Rationing 
Board. Mr. Magruder was chairman of that Board. His 
testimony was generally to the effect that the plaintiff’s 
service were highly satisfactory and that there was indig¬ 
nation when the OPA removed him from the Board (83-85). 

As another instance, counsel for plaintiff produced Arling¬ 
ton County Attorney Bernard Cohen who had represented 
Mrs. Nellie Edwards, wife of the plaintiff, before the Com¬ 
mission and he testified over objections of counsel for de- 
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fendant as to the relevancy of such testimony that he, the 
witness, had represented Mrs. Edwards before the Virginia 
Beal Estate Commission in a revocation proceeding and 
that the defendant was present at the hearing and testified 
as a witness against Mrs. Edwards (77-80) in an instance 
where her license was not revoked. The trial court admitted 
such testimony as well as the order of the Commission, 
though saying: 

“I will let is come in. I don’t see that it makes a 
great deal of difference, but I would rather err on the 
side of letting it in than on the side of keeping it out. 
I will admit it.” (79). 

As a third instance, counsel for plaintiff called Mrs. Nellie 
Edwards as a witness and through her they introduced in 
evidence over objections of defendant’s counsel, her real 
estate broker’s licenses for the years from March 23, 1940 
to 1947, inclusive with the exception of the year 1943. 
(23-24, 62). Her license was revoked late in the year 1942 
and not issued for the calendar year 1943 (62). Mrs. 
Edwards was likewise permitted to testify that the defend¬ 
ant Hines had appeared against her before the Virginia 
Beal Estate Commission in 1942 (65) or some two years 
before the alleged libel of her husband. Also that as the 
result of the revocation of her license late in 1942, and 
refusal of the Commission to issue her another for 1943: 

“* • * we had quite some expense and difficulty and 
loss of our living and health and everything else perti¬ 
nent to that for the whole year of 1943, a trip to Cali¬ 
fornia, plus about $5,000 saying nothing about the 
amount of business which we lost, which was the best 
year in the real estate business, the year 1943. 

Q. Would you answer the question? 

A. Not only did it hurt our business and our health, 
but it hurt our reputation, which meant more to us than 
anything else.” (67). 

Not only was the testimony of this witness irrelevant, 
immaterial and incompetent but it was so confusing that 
finally the following took place: 
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“The Court: Oh, my goodness; this then got beyond 
the Commission to the action of the Court? 

Mr. Henry: In review of it, apparently. 

The Court: They reinstated the license in 1943. 

Mr. Samuel Brown: That is correct. 

The Court: Which had been denied. 

Mr. Henry: Upon application. 

The Court: What? 

Mr. Henry: Upon application. 

The Court: Upon application. Well I hope the jury 
understands it.” (72). 

As a fourth instance, Mrs. Edwards vras permitted to 
testify that a man she did not know, whose voice was un¬ 
known to her, and who stated that he was “N. C. Hines”, 
called her on the telephone and, in effect, remonstrated with 
her for attempting to sell the so-called King property on 
which N. C. Hines & Sons had, or was securing an exclusive 
agreement to sell it (55-56). She was also permitted to 
testify that this person told her in this telephone conversa¬ 
tion that: 

“I have gotten your husband’s license, and I intend 
to get yours, and I intend to run such people as you 
out of business and out of the County. Do you under¬ 
stand that?” (57). 

Mrs. Edwards testified that she did not recognize the 
telephone voice as being that of the defendant and that 
at the time she was unacquainted with him (55-58, 73). 

W 7 hile Mrs. Edwards was on the witness stand, counsel for 
plaintiff offered in evidence the notice issued May 7, 1942, 
by the Virginia Real Estate Commission to her to appear 
in reference to a complaint of “N. C. Hines” against her 
concerning the Sadie King Property and counsel stated 
that his purpose in doing so was two-fold: 

“First of all, to impeach the credibility of the de¬ 
fendant, and secondly, to show malice” (59). 


Thereupon the following took place: 

“Mr. Henry: My general objection still stands. I am 
in this position: That to begin with, the very reference 
to Mrs. Edwards in this case, in any action for or 
against or on behalf of her has no relevancy. 

The Court: None in the vrorld. It is only in so far as 
it relates to the matter that is in issue, as to whether 
it is admissible.” 

Mr. Henry: And the only time this matter comes up 
is merely as the result of the plaintiff having called Mr. 
Hines, on the witness stand, and having interrogated 
him about such matters, and they are the ones who 
have made the basis of the ground on which they now 
pursue this line of questioning, and it is not something 
we have opened, that they are trying to combat. It 
is something that they presumably laid a very false 
foundation for in the beginning, and now they are try¬ 
ing to mend it in some way; and I say to your Honor 
that isn’t anything that is material to the issue and we 
shouldn’t be burdened with having to try and fight that 
issue here. We didn’t present the issue, and the only 
way it has come into the case has been incidentally, as 
the result of their interrogation of the defendant. 

The Court: I will admit it.” (59-60). 

Testifying in his own behalf, the plaintiff stated that he 
entered the real estate business in March 1940 (86), and he 
admitted, as above stated, that the Real Estate Commission 
revoked his license in 1941; that he applied for a license 
in 1942 which was denied by the commission; that he ap¬ 
pealed to the Arlington County Circuit Court from the order 
denying such license; that, after an adverse verdict of a 
jury, the said court entered a judgment denying the oppeal; 
that he was without a real estate broker’s license for a part 
of 1941, all of 1942 and 1943 and a part of 1944. He also 
admitted that on July 18, 1945, as a result of a complaint 
filed against him with the Real Estate Commission of Vir¬ 
ginia by a Captain Thurmond A. Smith, his license for 
1945 was also revoked and upon appeal to the Arlington 
County Circuit Court, but prior to final hearing therein, 
the “commission reissued the license to me.” (88). 
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Thus at the time of the alleged libel on July 12,1945, there 
had elapsed the period from March 1940 to July 12, 1945, 
since the plaintiff entered the real estate business in Arling¬ 
ton County, Virginia, and of that total period there had 
been a public hearing on July 17,1941, in that county before 
the Virginia Real Estate Commission on a complaint against 
him, which was not filed by the defendant, and as a result 
of which his license had been revoked as of July 17,1941; he 
had been denied a license for 1942, as a result of which 
there had been a public trial in the Arlington County Court 
House before the Circuit Court and a Jury and such denial 
sustained; he had been denied a license for 1943, and until 
February 17,1944. Also, as a result of his later controversy 
in 1945 with Captain Smith, there had been another public 
hearing before the Commission, as a result of which his 
license had been revoked, only to be later reissued after an 
appeal to the Arlington County Circuit Court. 

These proceedings were not only public but under the 
Virginia Statute the Commission was, and is, required to 
send copies of its orders revoking real estate brokers’ 
licenses to all clerks of court and to furnish copies to all 
interested parties requesting copies thereof. 1 In other 
words, the information contained in the defendant’s letter 
of July 12,1945, with respect to the revocation of the plain¬ 
tiff’s license in 1941 and the reasons therefor were then 
matters of public record in the offices of all of the clerks 
of court in the Commonwealth of Virginia. Also they were 
known or could have been known to every real estate oper¬ 
ator in Virginia who was a member of a local real estate 
board or to any other person who examined copies of the 

1 Section 4359 (87), Michie’s Virginia Code, 1942, ed. states that: 

“The commission shall at least semi-annually publish a list of names 
and addresses of all licensees licensed by it under the provisions of this 
act, and of all persons whose licenses have been suspended or revoked 
within one (1) year; together with such other information relative to the 
enforcement of the provisions of this act as it may deem of interest to the 
public. One of such lists shall be mailed to the county clerks or clerk of 
the corporation court in each county or city of the State and shall be 
held by said county clerk or clerk of the corporation court as a public 
record. Such lists shall also be mailed by the commission to any person 
in this State upon request.” 
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Commission’s semi-annual lists hold as public record in 
the offices of the county and city court clerks in Virginia. 

There was no attempt in the evidence adduced by plain¬ 
tiff’s counsel, by means of any of the witnesses, to segregate 
the damages which may have resulted to the plaintiff by 
reason of the order revoking plaintiff’s license in 1941 and 
refusing to grant him another until February 1944, as well 
as any damages resulting from the publicity attending the 
same and attending the court trial from any damages which 
might have been sustained by reason of defendant’s letter of 
July 12, 1945, which was but a rehash of the prior official 
publicity in this respect. 

In fact, there is no real evidence in the record that de¬ 
fendant caused the plaintiff any damages whatever. At 
best, the plaintiff could name but three or four individuals 
who had refused to list real estate with him for sale because 
of the reputation of his real estate dealings which had got¬ 
ten around (100-102) and even in those instances nothing 
was proven as to the amount of commissions plaintiff would 
have earned had he secured the respective listings and had 
made the sales. 

There was an absolute lack of competent proof as to any 
malice of the defendant toward the plaintiff on July 12,1945, 
when the alleged libel was published. The only proof of any 
kind in this respect is the above referred to testimony of 
Mrs. Edwards with respect to a telephone conversation 
she had with a man claiming to be “N. C. Hines”, whose 
voice she did not recognize and which occurred in 1942 
or 1943 long before this alleged libel. Even if she had been 
able to testify that she knew the voice as being that of the 
defendant, and even if the defendant had appeared as a 
complaining witness against her before the Real Estate 
Commission in 1942 or 1943, as to which he had no recollec¬ 
tion, such testimony would not constitute proof of malice 
of the defendant towards the plaintiff. 

The only evidence of defendant’s worth, or assets is that 
brought out by counsel for plaintiff in their examination of 
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defendant under Rule 44(b) and is to the effect that the 
defendant is not worth more than $50,000 on the basis of 
present day values (149). The verdict of the jury for 
$30,000 ($15,000 compensatory and $15,000 punitive) is 
three-fifths of the net worth of the defendant. 

STATUTES INVOLVED 

Since an alleged libel is a transitory tort action and the 
alleged libel was by one resident of Virginia of another resi¬ 
dent of Virginia and so far as the proof discloses, the alleged 
libel was exclusively circulated in Virginia, the applicable 
statutes involved are necessarily those of that Common¬ 
wealth and are found in Michie’s Virginia Code of 1942, 
in pertinent part, as follows: 

Section “6240. Evidence in mitigation of damages .— 
In any action for defamation, the defendant may justify 
by alleging and proving that the words spoken or 
written were true, * * *”. 

Section “4359(77). Enactment and prohibition clause. 
—On and after January first, nineteen hundred and 
twenty-five, it shall be unlawful for any person, copart¬ 
nership association or corporation, to act as a real 
estate broker or real estate salesman, or to advertise 
or assume to act as such real estate salesman, without 
a license issued by the Virginia real estate commis¬ 
sion.* **” 

Section “4359(83). Details relating to license .— 
* * * Every license shall expire on the thirty-first day 
of December of each year. The commission shall issue 
a new license for each ensuing year, in the absence of 
any reason or condition which might warrant the re¬ 
fusal of the granting of a license, upon receipt of the 
written request of the applicant and the annual fee 
therefor as herein provided. The revocation of a 
broker’s license shall automatically suspend every real 
estate salesman’s license granted to any person by 
virtue of his employment by the broker whose license 
has been revoked, pending a change of employer and 
the issuance of a new license. Such new license shall 
be issued without charge, if granted during the same 
year in which original license was granted.***”. 
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Section “4359(84). Suspension or revocation of 
license for causes enumerated .—The commission may 
upon its own motion and shall upon the verified com¬ 
plaint in writing of any person, provided such com¬ 
plaint, or such complaint together with evidence, docu¬ 
mentary or otherwise, presented in connection there¬ 
with, shall make out a prima facie case, investigate the 
actions of any real estate broker or real estate sales¬ 
man, or any other person who shall assume to act in 
either capacity -within this State and shall have the 
power to suspend or revoke any license issued under 
the provisions of this act, at any time where the licensee 
has by false or fraudulent representation obtained a 
license, or where the licensee in performing or attempt¬ 
ing to perform any of the acts mentioned herein, is 
deemed to be guilty of: 

(a) Making any substantial misrepresentation, or 

(b) Making any false promises of a character likely 
to influence, persuade or induce, or 

(c) Pursuing a continued and flagrant course of mis¬ 
representation, or making false promises through 
agents or salesmen or advertising or otherwise, or 

(d) Acting for more than one party in the trans¬ 
action without the knowledge of all parties for whom 
he acts, or 

(e) Accepting a commission or valuable considera¬ 
tion as a real estate salesman for the performance of 
any of the acts specified in this act, from any person, 
except his employer, who must be a licensed real estate 
broker, or 

(f) Representing or attempting to represent a real 
estate broker other than the employer, without the 
express knowledge and consent of the employer, or 

(g) Failing, within a reasonable time, to account for 
or to remit any moneys coming into his possession which 
belongs to others, or 

(h) Being unworthy or incompetent to act as a real 
estate broker or salesman in such a manner as to safe¬ 
guard the interests of the public, or 

(i) Paying a commission or valuable consideration 
to any person for acts or services performed in viola¬ 
tion of this act, or 

(j) Any other conduct whether of the same or a dif¬ 
ferent character from that hereinbefore specified „ which 
constitutes improper, fraudulent, or dishonest dealing. 
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Any unlawful act or violation of any of the provisions 
of this act by any real estate salesman, employee, or 
partner or associate of a licensed real estate broker, 
shall not be cause for the revocation of a license of any 
real estate broker, partial or otherwise, unless it shall 
appear to the satisfaction of the Commission that said 
employer, partner or associate had guilty knowledge 
thereof.” 

Section “4359 (87). Publication of list of licensees .— 
1 The commission shall at least semi-annually publish 
a list of the names and addresses of all licensees 
licensed by it under the provisions of this act, and of 
all persons whose license has been suspended or re¬ 
voked within one (1) year; together with such other 
information relative to the enforcement of the provi¬ 
sions of this act as it may deem of interest to the public. 
One of such lists shall be mailed to the county clerk or 
clerk of the corporation court of each county or city of 
the State and shall be held by said county clerk or the 
clerk of the corporation court as a public record. Such 
lists shall also be mailed by the commission to any 
person in this State upon request.” (Italics in subsec¬ 
tions (g) and (j) mine). 

STATEMENT OF POINTS UPON WHICH 
DEFENDANT RELIES 

The Statement of Points on which defendant relies is 
contained in the manuscript record but for purposes of this 
brief they are restated herein as follows: 

I 

The court below should have granted the motion of the 
defendant in its entirety to strike the amended complaint 
and for summary judgment instead of granting the motion 
in part, only, and retaining in the amended complaint the 
alleged libelous words quoted in the order of January 27, 
1947, to wit: “He not only defended him (meaning thereby 
the plaintiff) “in his unethical and dishonest practices 
as a real estate broker.” 


17 


II 

The court below should have granted the motion to dis¬ 
miss on the principle of forum non-conveniens. 

in 

The court below should have granted (1) the defendant’s 
motion for a directed verdict at the close of plaintiff’s case; 
(2) the defendant’s motion for a directed verdict at the 
close of all evidence in the case; and (3) the defendant’s 
motion for a judgment submitted pursuant to Rule 50 of 
the Rules of Civil Procedure. 

IV 

The court below should have instructed the jury as a 
matter of law that the defendant had satisfied the Virginia 
statute in alleging and proving the truth of the alleged 
libelous words. 

V 

The court below should have instructed the jury that 
the alleged libelous words constituted fair comment. 

VI 

The court below should have instructed the jury as a 
matter of law that it could not render a verdict against 
the defendant for punitive damages. 

VII 

The court below should not have admitted any evidence 
on behalf of plaintiff which pertained to collateral matters 
or evidence ’which went beyond the alleged libelous words 
left in the amended complaint by the Motions Court order 
of January 27, 1947. 

VIII 

The judgment is grossly excessive and should be set 
aside. 


i 

i 


j 


; 

i 

i 
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SUMMARY OF ARGUMENT 

(a) 

The alleged libel was in the letter of July 12, 1945. The 
Statute of Limitations expired one year thereafter, or on 
July 11, 1946. On November 21, 1946, the Motions Court 
dismissed the original complaint because of its failure to 
set forth the alleged libelous words in haec verbis or to 
plead the legal tenor thereof. 

The Motions Court in its order of November 21, 1946, 
gave the plaintiff leave to amend within ten days. An 
amended complaint was filed on the day said order was 
entered and notwithstanding that nothing libelous prior to 
one year from November 21, 1946, could be pleaded unless 
it had been pleaded in the original complaint, the plaintiff 
attempted in the amended complaint to set up entirely new 
causes of action. 

The defendant then filed a motion to strike, to dismiss the 
amended complaint, and for summary judgment. The mo¬ 
tion w’as based on the ground that the alleged libel based 
on the contents of the letter of July 12, 1945, and on an 
advertisement of August 3, 1945, w T as then barred by the 
Statute of Limitations. The Motions Court agreed with 
defendant’s motion as to all alleged libelous words in the 
amended complaint except the phrase hereinbefore quoted, 
namelv: 

m 

“He not only defended him” (meaning thereby the 
plaintiff) “in his unethical and dishonest practices 
as a real estate broker”. 

These alleged libelous w^ords w’ere not contained in the 
original complaint. The only words therein which could 
be at all compared wfith these words in the amended com¬ 
plaint are the wrords: 

“defendant stated that the plaintiff was dishonest 
and unethical.” 
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The two sets of words are not identical, in haec verba , 
nor do these two sets of words have the same legal tenor. 

It is the position of the defendant that the alleged libelous 
words contained in the amended complaint are likewise 
barred by the Statute of Limitations; that the running of the 
said Statute against such words in the letter of July 12, 
1945, and somewhat similar but far from identical words in 
the advertisement of August 3, 1945, were not tolled by the 
above quoted phrase in the original complaint; and that the 
Motions Court should have dismissed the entire amended 
complaint as attempting to set up libels barred by the said 
Statute of Limitations. 

(b) 

Before the jury was selected and before the trial com¬ 
menced, the defendant submitted his motion for dismissal 
of the complaint on the principle of forum non conveniens 
which motion was denied by the Pretrial and Assignment 
Court, Schweinkaut, J. This motion was based on the 
grounds that both the plaintiff and defendant were resi¬ 
dents of Arlington County, Virginia; that the alleged libel 
was in that Commonwealth; that the evidence and witnesses 
necessary to prove same were in Virginia; and it was ob¬ 
vious that the cause of action, if any, was ruled and con¬ 
trolled by the law, statutory or common law, of that Com¬ 
monwealth. 

It is the position of the defendant that said motion 
should have been granted. 

(c) 

The trial court, Morris, J., instructed the jury as a matter 
of law that the letter of July 12,1945, as to the words: “He 
not only defended him” (meaning thereby the plaintiff) 
in his unethical and dishonest practices as a real estate 
broker” were libelous per se (ms. vol. 5, p. 610) when as a 
matter of fact the letter shows on its face that these words 
constituted simply fair comment and that they were used 
in a political campaign then being waged in Virginia which 
made them privileged. 
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The defendant had stated elsewhere in the said letter 
of July 12, 1945, that the real estate license of the plaintiff 
had been revoked by the Real Estate Commission of Vir¬ 
ginia and a jury had sustained the Real Estate Commis¬ 
sion’s decision. There can be no question that such a state¬ 
ment is one of fact and that it was established bv the official 
records of Virginia which were placed in evidence. That 
fact was admitted by the plaintiff. The alleged libelous 
statement was simply fair comment on the decision of the 
commission and on the judgment of the Arlington County 
Circuit Court and being fair comment, the words are in 
no event libelous. 

The trial court thus erred in instructing the jury that 
these words of fair comment were libelous per sc. 

Moreover, the trial court left to the jury, without in¬ 
structions, the documents proven in defense, namely, the 
order entered by the commission revoking the plaintiff’s 
license on July 17, 1941, as well as the admitted verdict 
of the jury and the judgment thereon of the court sustain¬ 
ing the denial by the commission of any license to the plain¬ 
tiff for 1942, as well as the terms of the Virginia Real Estate 
Commission Law under which the license was revoked and 
further licenses refused until 1944. Also, it was under this 
law that the Virginia court trial before a jury was had by 
the plaintiff and the action of the Commission sustained 
in denying the license for 1942. 

It is the position of the defendant that the trial court 
should have instructed the jury as a matter of law that the 
orders of the commission and the judgment of the Arlington 
Circuit Court established the truth of the alleged libel and 
that in view of the terms of both the orders and the judgment 
as well as the terms of the Virginia Statute in question, 
the comment of defendant thereon constituted fair com¬ 
ment and that such comment, under Virginia law, was privi¬ 
leged in view of the occasion on which the comment was 
made. 

Under our system of jurisprudence, it is not the function 
of a jury to determine the meaning of judicial or quasi- 
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judicial documents or of statutes, whether the same be 
relied upon by the plaintiff or by the defendant. The same 
reasons which led the trial court to undertake to instruct 
the jury as a matter of law as to the libelous character of 
the letter of July 12, 1945, should have led the court to 
instruct the jury as to the meaning of the documents and 
Virginia statutes relied upon by the defendant as estab¬ 
lishing the truth or privilege of the alleged libel. 

(d) 

The existence of the alleged libelous letter of July 12, 
1945, and the language therein which the Motions Justice 
held was not barred by the Statute of Limitations as well 
as the order entered July 21, 1941, by the Virginia Real 
Estate Commission, the Virginia Real Estate Law, and the 
judgment of the Arlington County Circuit Court were all 
established by the time plaintiff had closed his case in chief. 

In view of what has been hereinbefore stated in this 
summary it is the position of the defendant that the trial 
court should have granted the motion for a directed verdict 
for the reason that the plaintiff had shown by his own 
evidence the truth of the alleged libel and the privileged 
occasion on which used even if the language retained in 
the amended complaint after the entry of the order by the 
Motions Justice was libelous. Most assuredly all this had 
been established when all of the evidence in the case was 
closed. Also, there existed no material disputed facts to 
go to the jury—because by that time there had been admitted 
the use of the language left in the amended complaint and 
there had been admitted the existence of the proceedings 
before both the Commission and the Arlington County Cir¬ 
cuit Court relied upon as establishing the truth of the facts 
on which the comment was based. 

However, the trial court having denied both motions for 
directed verdict and having erroneously instructed the jury 
and the jury having erroneously returned a verdict for 
punitive damages and an excessive verdict for compensa- 


torv damages, it is the position of the defendant that the 
motion for judgment in accordance with Rule 50 should 
have been granted because of erroneous instructions and 
the admission of incompetent, immaterial, and irrelevant 
evidence, which, because thereof, vras highly prejudicial to 
the defendant. 

It is further the position of the defendant that the trial 
court did not apply the Statutes and decisions of the 
Supreme Court of Appeals of Virginia, that is, the Virginia 
law in this case; that the court permitted the plaintiff, over 
the objections of the defendant, to try the case as if the 
Motion to Strike, etc., had never been entered by the Motions 
Court, eliminating most of the alleged libelous material 
from the amended complaint; and that the admission of such 
immaterial and incompetent evidence, coupled with the 
most unfair argument of counsel for the plaintiff resulted 
in inflaming the jury against the defendant. 

ARGUMENT 

I 

The court below should have granted the motion of the 
defendant in its entirety to strike the amended com¬ 
plaint and for summary judgment instead of granting 
the motion to strike in part only by retaining in the 
said amended complaint the alleged libelous words 
quoted in the order of January 27, 1947, to wit: “ ‘He 
not only defended him* (meaning the plaintiff) ‘in his 
unethical and dishonest practices as a real estate 
broker.’ ” 

Emphasis is strongly placed on the fact that these par¬ 
ticular wards (“He not only defended him in his unethical 
and dishonest practices as a real estate broker”) did not 
appear in any complaint against the defendant until the 
amended complaint was filed on November 21, 1946, which 
was long after the Statute of Limitations (Tit. 12, Sec. 201, 
D. C. Code, 1940 ed.) had run on July 12,1946, against any 
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libelous words in the letter of July 12, 1945, sent by the 
defendant to real estate dealers and others in Virginia op¬ 
posing the candidacy of a State Senator for the office of 
Lieutenant Governor. 

Consequently, any cause of action for libel by reason of 
the use by defendant of such words in his letter of July 12, 
1945, had been barred at the time they were used in the 
amended complaint filed November 21, 1946, unless, indeed, 
such allegation may be held to relate back to the time the 
original complaint was filed on May 28, 1946. 

Such can not be in this instance for a number of reasons. 
In the first place, this original complaint was dismissed 
by the Motions Court for failure to comply with the settled 
rule in charging libel. By entry of the order, from which the 
plaintiff did not appeal and which is now final, the original 
complaint is at an end; it is as if it had never existed. 
The leave in the order to amend within ten days did not 
and could not set aside the bar of the Statute of Limita¬ 
tions which then had erected itself across any cause 
of action based on the letter of July 12, 1945. 

If that order be open to question at this late day, which 
it is not, it is clearly correct. Rule 8(a) of the Rules of Pro¬ 
cedure for the District Courts of the United States requires, 
in effect, that an alleged libel be set forth in haec verbis 
in the complaint, or that its exact legal tenor be pleaded. 

Middleby v. Effer, 18 Fed. 261. 

O’Donnell v. Nee, 86 Fed. 96. 

Whittaker v. Freeman, Fed. Cas. 17527a. 

Sweeney v. United Features Syndicate, 28 Fed. Supp. 

419. 

And there are many other cases to the same effect. 1 

The original complaint did not set forth the alleged libel 
or any part of it in haec verbis nor did it plead the exact 

1 Perkins v. Welch, 57 S.W. (2nd) 914; Rio Grande Valley Gas Com¬ 
pany v. Caskey, 33 S.W. (2nd) 848; Durante v. Contanti, 224 N.Y.S. 520; 
Johnson v. East Boston Savings Bank, 195 N.E. 727; Abernathy v. News 
Publishing Company, 165 S.E. 924; Rapp V. Parker, 193 S.W. 535; Lyons 
V. Schriber, 174 N.Y.S. 332;' Blaser V. Krattiger, 195 Pac. 359; Des 
Granges V. Crall, 149 Pac. 777; Remmer v. Remmers, 117 S.W. 750; 
Lemaster v. Ellis, 158 S.W. 904 
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legal tenor of the alleged libelous words on which the case 
went to trial. For easy comparison there is here set forth 
in juxtaposition the comparable language of the alleged 
libel in both the original and the amended complaint: 

Original Complaint Amended Complaint 

“the defendant stated that “He not only defended him” 
the plaintiff was dishonest (meaning the plaintiff) “in 
and unethical.” (2). his unethical and dishonest 

practice as a real estate 
broker.” (5, 7-8). 

The letter of July 12,1945, does not contain the language 
just quoted from the original complaint. (8-9). Said letter 
does contain the language just quoted from the amended 
complaint and is a part of the extract from said letter 
therein quoted. 

But at the time they were quoted in the amended com¬ 
plaint on November 21, 1946, any action for libel by reason 
thereof had become barred on July 12, 1946, by the Statute 
of Limitations. 

The original complaint did not purport to quote the words 
in have verbis. It seems obvious that the corresponding 
•words in the original or amended complaint are not similar 
in their meaning and legal effect. The defendant did not 
charge the plaintiff with being dishonest and unethical at 
the time the letter of July 12, 1945, was written nor as 
being unethical or dishonest generally. On the contrary, the 
defendant charged in the said letter that the plaintiff’s 
real estate license had been revoked by the Beal Estate 
Commission of Virginia and a jury had sustained the Com¬ 
mission’s decision—which it -was admitted by the plaintiff 
had been done—and in his comment thereon the defendant 
characterized the conduct of plaintiff resulting in such 
official action as “unethical and dishonest practices as a 
real estate broker.” Elsewhere herein we contend that 
such comment was both fair comment and privileged in 
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the election campaign of the man who had defended the 
plaintiff and was then a candidate for high public office, 
(pp. 45-52). 

There is a vast legal distinction between a man being 
“dishonest and unethical” generally, as alleged in the 
original complaint, and having engaged in practices as a 
real estate broker for which his license had been revoked 
by the Virginia Real Estate Commission, further licenses 
denied for a period of more than two years, and the denial 
sustained by a jury of plaintiff’s peers for the reason 
characterized by the defendant as “unethical and dis¬ 
honest.” 2 

The amended complaint, in fact, attempted to state new 
causes of action and it is the settled rule, in all types of 
cases, that an amended complaint will not relate back to 
the filing date of the original complaint to remove the bar 
of the Statute of Limitations to new causes of action. 

United States v. Memphis Cotton Oil Co., 288 U.S. 62. 

Ronald Press v. Shea, 1 Fed. R.S. 272. 

34 Amer. Jur. 211, Sec. 260. 

33 Amer. Jur. 213. 

Johnson v. District of Columbia, 1 Mackey (12 D.C.) 

427. 

There is not a question here, as argued by plaintiff below, 
of “defectively” stating in the original complaint a cause 
of action in libel so as to bring the amended complaint 
within the rule applied in Moses v. Taylor, 6 Mackey (17 
D.C.) 255; Lewis v. Washington <& G. R. Co., 6 Mackey 
556 and Beasley v. Baltimore & P.R. Co., 27 App. D.C. 595. 

The original complaint failed to state any cause of action. 
It was dismissed in its entirety for that very reason. 

We particularly emphasize that the failure to plead the 
words in haec verbis is fatally defective and not merely a 
defect in form, according to the authorities. It was so held 

2 See argument of plaintiff’s counsel to the jury wherein he attempted to 
make it appear that defendant was writing about the character of the plaintifE 
generally (203-205). 
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in Webster v. Holmes, 62 N.J.L. 55, containing a wealth of 
authorities to the same effect. See also Van Horn v. Van 
Horn., 52 N.J.L. 284, 20 Atl. 485, 53 N.J.L. 514, 21 Atl. 1069, 
56 N.J.L. 318. W. Blake Odgers, in his Digest of the Law 
of Libel and Slander, First American Edition, said at page 
101, “The libel or slander sued on must of course be set 
out verbatim in the statement of claim” and on page 470, 
“The very words complained must be set out by the plain¬ 
tiff in his statement of the claim, ‘in order that the court 
may judge whether they constitute a ground of action’ and 
also because the ‘defendant is entitled to know the precise 
charge against him, and cannot shape his case until he 
knows.’ It is not sufficient to give the substance or purport 
of the libel or slander with inuendoes.” 

We respectfully but firmly insist that the Motions Justice 
should have ordered the phrase in question stricken from 
the complaint because it, too, was not contained in the 
original complaint nor any phrase of identical tenor and 
legal meaning. 

If we be correct on this phase of the argument, this Court 
is not required to consider and determine the other issues 
in the case because no plaintiff may be permitted, where 
this issue is seasonably raised, to sustain a judgment on a 
cause of action which is barred by the Statute of Limita¬ 
tions at the time the complaint was filed. 

n 

The court below should have granted the motion to dis¬ 
miss on the principle of forum nor-conveniens. 

There seems to be something wholly incongruous in the 
court below taking jurisdiction of a transitory action be¬ 
tween two parties, both of whom reside in the Common¬ 
wealth of Virginia, within a distance of three or four miles 
of the boundary line between the District of Columbia and 
Virginia. This is particularly true when all of the witnesses 
used by both parties are likewise residents of Virginia 
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and the alleged cause of action is strictly one which arose 
in Virginia, involves a Virginia political campaign, and is 
governed by Virginia law found in statutes and decisions 
of her courts. It also involves Virginia decisions of her 
Real Estate Commission and the public policy of that 
Commonwealth. 

Furthermore, there sat within three or four miles of the 
court below a court of the State of Virginia, the Arlington 
County Circuit Court, fully competent to try this case, 
experienced in Virginia law, and had in fact tried the 
case of the plaintiff which is to some extent involved in this 
suit,- since it upheld the Real Estate Commission in 
denying plaintiff’s appeal from an order refusing to issue 
a license to the plaintiff for the calendar year 1942. 

Belatedly but before the actual trial in the court below, 
the defendant submitted his motion to dismiss on the prin¬ 
ciple of forum non-conveniens and stated therein, among 
other things, that: 

“* * # out of some fifty-four witnesses listed by the 
plaintiff, some fifty-two thereof reside outside of the 
District of Columbia, and mainly in the State of Vir¬ 
ginia ; that all of the witnesses desired to be called by 
the defendant reside in the State of Virginia; that 
the defendant has repeatedly sought access without 
success to proof in defense of this action in the posses¬ 
sion of the plaintiff and in the possession of various 
persons located in various places in the State of Vir¬ 
ginia, and that the defendant has repeatedly offered 
in discovery depositions to furnish the data required 
for such proof but has failed and refused to produce 
the same in accordance with his offers and promises. 
At the time of pretrial, a motion by the defendant for 
the production of a portion of the data required for 
proof was overruled and pretrial proceeded with the 
result that, among other things, the plaintiff was to 
furnish certain additional names of witnesses and 
figures showing his full loss of income to the extent 
that he was able from his books and records, all within 
five days of said pretrial which was held on November 6, 
1947. None of the information so promised was pro- 
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duced within the said five days. The only information 
furnished since pretrial was four additional names of 
witnesses. At pretrial it was first learned that the 
fifty witnesses theretofore listed by the plaintif would 
be the vehicle through which damages by way of loss 
of income would be adduced instead of by way of com¬ 
parative statements and books and records as thereto¬ 
fore claimed by the plaintiff. In the period of time be¬ 
tween pretrial on November 6, 1947, and December 15, 
1947, the defendant has diligently attempted to con¬ 
tact, interview and discover the nature of the testimony 
of the complete list of plaintiff’s witnesses, and in that 
connection, has succeeded in contacting only some thirty 
of the fifty-four. Out of the thirty so contacted, it is 
the defendant’s opinion and belief that a large number 
would be helpful to the defense of the action here 
brought, but that such witnesses would not be willing 
to appear without process being served upon them. In 
addition, it now appears for the first time and within 
the last few days that there are other persons not 
subject to subpoena in the District of Columbia who 
could be served with process in the State of Virginia 
and whose testimony would be material and helpful 
in the defense of this action. Because of the large 
number of persons and the nature of the action, it is 
impractical to take depositions and the expense would 
be considerable in amount. There is nothing in the 
record which indicates in the least degree that there 
is any reason, special or otherwise, for this action to 
be tried in this jurisdiction and there is every reason 
why the action should be disposed of in the forum 
wherein it is alleged to have arisen, wherein all parties 
reside and do business, and where almost all of the large 
number of witnesses and proof are more accessible.” 

The record is abundantly clear that the plaintiff did not 
produce more than a fraction of the fifty witnesses at the 
trial and no real effort was made to prove any damages by 
any of the witnesses except plaintiff. But because of pre¬ 
trial and subsequent developments, the court below should 
have granted the motion in question and sent the parties to 
the Virginia courts. 

We do not dispute the fact that the trial court below 
had jurisdiction in this case by virtue of the hereinbefore 
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cited Title 11, Section 306, D. C. Code, 1940 ed., but if this 
be a proper case for a motion on the principle of forum 
non-conveniens, it became the duty of the court to refuse 
to accept jurisdiction and to dismiss it. We believe that 
this is exactly the kind of a case to which such a motion 
was intended to apply. 3 

The Supreme Court of the United States in the case of 
Gulf Oil Corporation v. Gilbert, 330 U.S. 501,517, had occa¬ 
sion to consider the circumstances under which the doctrine 
of forum non-conveniens should be applied by the Federal 
district courts. In that case, the plaintiff, a resident of 
Virginia, instituted suit in the United States District Court 
for the Southern District of New York against the defendant 
corporation, organized under the laws of Pennsylvania, and 
doing business in the State of New York and the Common¬ 
wealth of Virginia. It was claimed in the suit that the 
defendant’s negligence in the delivery of gasoline to the 
plaintiff’s warehouse had caused an explosion and fire, 
destroying the warehouse. The District Court, believing 
that the suit should have been brought in Virginia, invoked 
the doctrine of forum non-conveniens and dismissed the 
case. The Circuit Court of Appeals disagreed as to the 
applicibality of the doctrine and reversed. The Supreme 
Court of the United States granted certiorari and then 
reversed the Circuit Court of Appeals. 

In doing so, the Supreme Court pointed out that there 
was no question that the District Court in New York 
had jurisdiction to entertain the suit, but this, said the 
Supreme Court, did not settle the question whether the trial 
court must not do. Indeed, as said by the Supreme Court, 
the doctrine can never apply if there be absence of juris¬ 
diction or mistake of venue. Defining the doctrine the court 
said: 

3 It should not have required a motion to bring to the attention of the 
court below that these were Virginia residents and that the law of that 
Commonwealth applied. The Court on its own motion could have, and should 
have, refused to continue in control of the case and relegated the parties to 
Virginia. 
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“The principle of forum non-conveniens is simply 
that a court may resist imposition upon its jurisdiction 
even when jurisdiction is authorized by the letter of a 
general venue statute. These statutes are drawn with 
a necessary generality and usually give a plaintiff a 
choice of courts, so that he may be quite sure of some 
place in which to pursue his remedy. But the open door 
may admit those who seek not simply justice but per¬ 
haps justice blended with some harassment. A plain¬ 
tiff sometimes is under temptation to resort to strategy 
of forcing the trial at a most inconvenient place for an 
adversary, even at some inconvenience to himself.” 

The opinion enumerated many of the factors to be taken 
into consideration in determining whether the doctrine 
should be invoked. Among these factors are the following: 

“• • • relative ease of access to sources of proof; avail¬ 
ability of compulsory process for attendance of un¬ 
willing, and the cost of obtaining attendance of willing 
witnesses; possibility of a view of the premises, if view 
would be appropriate to the action; and all other prac¬ 
tical problems that make trial of a case easy, expendi- 
tious and inexpensive.” 

The opinion points out that, in addition, factors of public 
interest also have a place in applying the doctrine. As 
illustrative of this, the court says: 

“Administrative difficulties follow for courts when 
litigation is piled up in congested centers instead of 
being handled at its origin.” 

Furthermore, the opinion points out: 

“There is here an appropriateness, too, in having the 
trial of a diversity case in a forum that is at home 
with the state law that must govern the case, rather 
than having a court in some other forum untangle 
problems in conflict of laws, and in law foreign to 
itself.” 

This Court has itself pointed out in Curley v. Curley, 
74 App. D.C., 163, 120 Fed. (2nd) 730, that although the 
District Court had jurisdiction: 
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* * public policy of the District of Columbia does 
not require its courts to take jurisdiction of a matri¬ 
monial dispute between two persons who are neither 
domiciled in the District or even residents thereof.” 

Again this Court in Urquhart v. American-LaF ranee 
Foamite Corporation, 79 U.S. App. D.C., 219, 144 Fed. 
(2nd) 542, in a patent infringement suit, stated there was 
a preliminary question to be determined by the trial court 
whether it should exercise its discretion to entertain a suit 
where neither party was a resident of the District of 
Columbia and no reason was suggested why the suit should 
be brought in a forum apparently inconvenient for both 
sides. Discussing the applicable principle of law, the Court 
said: 

4 ‘It is settled that district courts having jurisdiction 
by virtue of a federal statute have discretion to with¬ 
hold the exercise of the jurisdiction conferred upon 
them -where there is no want of a suitable forum.” 

There is no question of diversity of citizenship in the 
case at bar. Both parties have admitted on the record that 
they reside at their respective stated addresses in Arling¬ 
ton County, Virginia. Similar to the Supreme Court case of 
Gulf Oil Corporation v. Gilbert, the issues of law in the 
case are governed exclusively by the law of Virginia where 
the parties reside. The trial court in Arlington County 
is one of the trial courts given jurisdiction under the 
Virginia Real Estate Commission Act to hear and deter¬ 
mine appeals from that Commission and, as heretofore 
stated, it did determine the appeal of this plaintiff from 
the order of the Commission denying the plaintiff a license 
for the calendar year 1942 and it did determine the appeal 
of the plaintiff from an order entered on June 18, 1945, 
revoking the license of this defendant—evidence of which 
revocation and reversal were improperly admitted in this 
case. 

Upon this ground alone, the judgment should be re¬ 
versed. 
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The court below should have granted (1) the defendant’s 
motion for a directed verdict at the close of plaintiff’s 
case; (2) the defendant’s motion for a directed verdict 
at the close of all evidence in the case; and (3) the 
defendant’s motion after verdict and judgment for a 
judgment notwithstanding the verdict or, in the alter¬ 
native, for a new trial. 

IV 

The court below should have instructed the jury as a 
matter of law that the defendant had satisfied the Vir¬ 
ginia statute in alleging and proving the truth of the 
alleged libel. 

These two points will be briefed together in the interest 
of brevity. 

As heretofore stated, this case arose in Virginia. It 
was there that the parties resided at the time of the alleged 
libel and at the time of the trial. For that matter, thev con- 
tinue to reside in Virginia. It was in that Commonwealth 
that the alleged libel occurred and it arose in connection 
with a primary campaign of a third Arlington County 
resident and State Senator for nomination as a candidate 
for the office of Lieutenant Governor of the Commonwealth. 
The libel action is purely a transitory one and as heretofore 
stated was brought in this jurisdiction by the plaintiff under 
Title 11, Section 306, D.C. Code, 1940 ed. 

Even if the trial court be correct in denying the motion 
of defendant based on the principle of forum non-conveniens, 
which we deny, most certainly the substantive law of the 
Commonwealth of Virginia, and not that of the District of 
Columbia, governs and controls this suit. The court below 
was bound by such Virginia law as declared in her statutes 
and the decisions of her court of last resort, the Virginia 
Supreme Court of Appeals. 

Erie Railroad v. Thompkins, 304 U.S. 64. 

Fidelity Union Trust Company v. Field, 311 U.S. 464. 

Ormsby v. Chase, 290 U.S. 387. 
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We insist that the rule was not followed in the trial of 
the case. 

There has been hereinbefore quoted the basic Virginia 
Statute (p. 14) that in any action for defamation, includ¬ 
ing libel, the defendant may justify by alleging and proving 
that the words spoken or written are true. The Supreme 
Court of Appeals of Virginia (hereinafter referred to as 
the “Virginia Court of Appeals”) has held that an action 
for insulting words under Section 5781, Virginia Code, 
1942 ed. is an action for libel or slander. W. T. Grant Com¬ 
pany v. Owens , 149 Va. 906,141 S.E. 860. In view of the 
terms of Section 6240, Virginia Code, 1940 ed., as herein¬ 
before quoted, it has been held in Virginia that truth and 
privilege are complete defenses in bar of any action for 
defamation, whether it be for slander or libel, or insulting 
words. 

Rosenberg v. Mason, 157 Va. 215, 160 S.E. 190 . 

Guide Publishing Co. v. Furell, 175 Va. 77, 7 S.E. 
(2nd) 133. 

In Rosenberg v. Mason the court said: 

“In Virginia both the truth and privilege are a com¬ 
plete defense in bar of any action for defamation, 
whether it be for common law slander or libel, or for 
insulting words, and the same rules of law with refer¬ 
ence to the pleadings and proof of these defenses, 
apply under section 5781, as in actions for common 
law libel or slander. 

Truth and privilege as well as fair comment were alleged 
and set up in the answer as complete bars to any libel of 
plaintiff in the letter of July 12, 1945. When the plaintiff 
proved by his evidence in chief, and then rested his case, 
that the letter of July 12,1945, had been written and mailed 
by the defendant to some 200 persons in Virginia; that he, 
the plaintiff, had had his real estate broker’s license revoked 
in July 1941 by the Virginia Real Estate Commission; that 
said Commission had denied the issuance to him of real 
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estate broker’s licenses for the calendar vears 1942 and 
1943 and until February 1944; that he had appealed to 
the Circuit Court of Arlington County from the denial of 
the license for 1942; and that said court, after an adverse 
verdict by a jury of his peers, had entered a judgment sus¬ 
taining the action of the Commission in denying the license, 
he thereby proved the truth of defendant’s letter of July 12, 
1945, in so far as the contents thereof were permitted by 
the Motions’ Justice to remain in the amended complaint. 

In fact, there was not, at any time during the trial, any 
dispute of fact either as to the publication of the letter of 
July 12, 1945, or as to the existence of the order of the 
Commission in July 1941 revoking plaintiff’s license or 
of the refusal of that Commission in 1942 and again in 1943 
to issue any licenses to the plaintiff or of the trial, verdict 
and judgment of the Arlington County Circuit Court. 

We insist that at this stage of the case an issue of law 
existed for the determination of the court below, namely, 
whether the words: “He not only defended him” (meaning 
thereby the plaintiff) “in his unethical and dishonest prac¬ 
tices as a real estate broker” were libelous per se, as used 
in the letter of July 12, 1945, and quoted in the amended 
complaint and if so, whether the truth and privilege there¬ 
of had been established as a bar to the suit for libel. Fur¬ 
ther that court was required to determine as a matter of 
law whether these words were “fair comment”, which we 
discuss herein under a separate point. 

The trial court was called upon to make the decision of 
these questions of law by the motion of the defendant for 
a directed verdict and this the court refused to do. Compare 
Edwards v. James Stewart & Co., 160 Fed. (2nd) 935, de¬ 
cided by this court. 

The issues continued to exist at the conclusion of all 
the evidence in the case, though much of the evidence 
introduced by plaintiff was incompetent, irrelevant, imma¬ 
terial, and brought before the jury “collateral matters”, to 
borrow a phrase from the similar case of Warner v. Baker, 
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36 App. D. C. 493, elsewhere discussed in this brief, (p. 57). 
The trial court was then again called upon by the motion 
for a directed verdict to decide these issues instead of leav¬ 
ing the legal questions to a jury along with the question 
as to the amount of the damages. But that court again 
refused to direct a verdict. 

The trial court instructed the jury as a matter of law 
that the phrase in the letter of July 12, 1945, left in the 
amended complaint by the order of the Motions ’ Justice 
was libelous per se and that the jury was to determine 
“whether it was substantially true or not” and if not, the 
jury was to determine the amount of compensatory and 
punitive damages if any. (206). 

Finally when the court below was given an opportunity 
to correct its errors by granting the motion for judgment 
notwithstanding the verdict or, in the alternative, grant¬ 
ing a new trial, it denied the motion. 

(a) 

The duty of the trial court to instruct the jury as to the 
legal effect of the documentary evidence of truth, privilege 
and fair comment was no whit less than the duty of that 
court to instruct the jury as to the correct legal effect of 
the documentary proof of the alleged lebel. The action of 
the court in instructing the jury that the words “He not 
only defended him in his unethical and dishonest prac¬ 
tices as a real estate broker ” were libelous per se recognized, 
however erroneously, that the legal meaning of words used 
in a document are not for the determination of a jury. 

Yet, at the same time, the trial court specifically left to the 
jury to determine the legal meaning of the order entered 
July 17, 1941, by the Virginia Real Estate Commission re¬ 
voking the plaintiff’s license and the legal meaning of the 
action taken by said Commission in denying plaintiff a 
license for the calendar year 1942, and again for the calen¬ 
dar year 1943, bearing in mind that this quasi-judicial 
agency functioned under the terms of the Virginia Real 
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Estate Commission Act, a copy of which the plaintiff had 
introduced in evidence and w-as before the jury but -which 
the trial court was required to apply under the require¬ 
ments of Erie Railroad v. Tompkins, supra. Also, while not 
mentioned in its instructions, that court, in effect, left to 
the jury the meaning and legal effect of the judgment of the 
Arlington County Circuit Court, entered on a verdict of 
the jury, sustaining the action of the Commission in deny¬ 
ing the license for 1942. 

Instead of determining as a matter of law and instructing 
the jury whether under Virginia law the defense of truth, 
fair comment, and privilege had been proven by these docu¬ 
ments, the trial court instructed the jury that: 

“If a published statement be substantially true as to 
the action by an official commission or agency, one can¬ 
not be liable for making such true statement. 

“If you find by the preponderance of the evidence that 
the publication complained of is substantially true, 
your verdict must be for the defendant. ” (207). 

So far as the instructions to the jury are concerned, 
the case was submitted to the jury as if it were a local action 
arising in the District of Columbia and we respectfully 
submit that notwithstanding repeated objections of counsel 
for defendant, the case was so tried before the jury. Plainly, 
under Erie Railroad v. Tompkins, above cited, such con¬ 
stituted reversible error. 


(b) 

Judicial Precedents Support Proposition That Meaning of 
Documents is for the Court. 

While there is a wealth of judicial authority that the 
interpretation of wills, contracts, Constitutions, statutes 
and other similar documents is exclusively a matter for the 
courts, counsel for the defendant must admit that his search 
of American, English, Canadian, Australian, and South 
Africa decisions of courts of last resort has failed to un- 



cover a single instance where the defense before a jury 
to a libel action, as here, has been based upon the decisions 
or rulings of quasi-judicial agencies of government, affirmed, 
in effect, by a court and where the trial court did or did not 
instruct the jury as a matter of law whether truth, fair com¬ 
ment, and privilege had been established thereby in defense 
of such libel action. 

The nearest case in point appears to have arisen in this 
jurisdiction and is reported as Nalla v. Oyster, et al., 230 
U.S. 165,183. By reference to the opinion below in that case 
in 36 App. D. C. 36, it is shown that in a libel action one 
cause of action was stricken on demurrer to the complaint. 
The defendants then filed an answer to the second cause of 
action and set up in defense of truth and privilege a judg¬ 
ment in a previous case between the parties in this juris¬ 
diction wherein the plaintiff had sought a writ of manda¬ 
mus to require her reinstatement as a teacher in the schools 
of the District of Columbia. The judgment in that case 
had been a denial of the writ of mandamus. In upholding 
in this second case the judgment overruling the demurrer 
to the answer, the Supreme Court of the United States 
said: 

“* * * upon the face of the record this averment re¬ 
specting the plaintiff’s dismissal cannot be deemed 
to be false or to have been made without probable cause, 
for it is shown to have been sustained as true by the 
judgment of the court. It will thus be seen that the 
admitted fact of the former adjudication carries with 
it an admission of the facts necessary to show the 
privilege likewise.” 

The res judicata of the fact of dismissal of the plaintiff 
in Nalla v. Oyster, the reasons therefor, and the privileged 
character of the alleged libel were no more established by 
the judgment denying mandamus than was established the 
res judicata of the fact of the revocation of plaintiff’s 
license in July 1941 by the Virginia Real Estate Commis¬ 
sion and its successive orders denying new licenses for the 










succeeding years of 1942 and 1943, one of which was sus¬ 
tained by the judgment of the Circuit Court for Arlington 
County entered on the jury verdict. 

It is true that Nalla v. Oyster did not get to the jury. The 
overruling of the demurrer to the answer and the con¬ 
clusion of the Supreme Court prevented a jury trial. The 
motion for a directed verdict at the close of plaintiff’s 
case was, in effect, a demurrer to the evidence and so was 
the motion for a directed verdict submitted at the close of 
all the evidence in the case. In this respect the two cases 
are similar. 

The Supreme Court of the United States, in effect, cer¬ 
tainly held that the interpretation and application of the 
judgment in the mandamas case to the facts alleged in the 
libbl case were the responsibility of the trial court. 
That same rule is applicable here and the trial court should 
have determined whether, as a matter of law, the decisions 
of the quasi-judicial agency, the Virginia Real Estate Com¬ 
mission, and the judgment of the Arlington County Circuit 
Court, interpreted in the light of the terms of the Virginia 
Real Estate Commission Act, established the truth of the 
charge. 

The same general question of the trial court determining 
as a matter of law whether there existed a defense of truth 
based on official documents to a suit for libel was involved 
in the Fletcher cases, repeatedly before the courts of this 
District. Tvro of these cases are summarized in Fletcher v. 
Evening Star Newspaper, 72 App. D. C. 303, and 77 U. S. 
App. D. C. 99. In each of these two cases motions for sum¬ 
mary judgments were sustained and other prior cases of 
the same plaintiff were referred to in the opinions. It 
abundantly appears therefrom that when documentary evi¬ 
dence is produced showing a defense of truth to a libel it 
is the duty of the court to so declare. 

Again in Peterson v. Pelling, et al., 5 New Zeeland Law 
Repts. 354,359, there was a libel case which arose out of 
the publication of comments on a bankruptcy case. The plea 


39 


in defense was that of fair comment. The court did not 
leave the matter to a jury but determined it as one of law, 
saying : 

“Now in the present case I feel satisfied that the 
comments which have been made do come within this 
rule. If we read the evidence wdiich the bankrupt ad¬ 
mittedly gave, the conclusion which a rational person 
would come to from reading these admissions of the 
bankrupt would be that the conduct of the bankrupt 
had not been what it ought to be. Now does this article 
really say more than that? I do not think it does. What 
it says practically is this: The bankrupt out of his own 
mouth has shown that he has not acted honestly, and 
it seems to me this is a very fair and reasonable thing, 
under the circumstances to have said.” 

The matter of fair comment is briefed under the next 
point in this brief but we quote from the case here as 
showing the agreement, in substance, of the New Zeeland 
court with Nalla v. Oyster and the Fletcher cases that 
where judicial proceedings are pleaded and proven or ad¬ 
mitted or of which the court may take judicial notice in 
defense of libel, the meaning and effect of such documents 
are for the courts to determine. 

The predecessor of this Court in De Arnaud v. Ainsworth, 
24 App. D.C. 167, affirmed the trial court in directing a ver¬ 
dict in favor of the defendant in a libel action. In that case 
the defendant and appellee, in his capacity as the Adjutant 
General of the Army, had delivered a report to the Secretary 
of War which had been published in a report of the Senate 
Committee on Military Affairs. The plaintiff and appellant 
considered that such report libeled him and he instituted the 
libel action against the defendant. The court held on appeal 
that the report was privileged, even if published in the 
Senate Document. The opinion is a learned one and while 
the facts distinguish the case from this one at bar, neverthe¬ 
less the opinion is important as indicating the privilege 
attached to official actions and documents. See also Spalding 
v. Vilas, 161 U.S. 483, cited by the Court of Appeals in 
De Arnaud v. Ainsworth. 
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Also, Prof. Thayer, writing in 4 Harvard Law Review, 
147-175 under the title of “Law and Fact in Jury Trials’’ 
learnedly says: 

“But whatever the character and however used, the 
construction of writing, when once the facts necessary 
for fixing it were known, was a matter for the court. 
This has always been so; perhaps a reason for it may 
be that as writings came into general use and so got 
with for courts, namely through the Roman ecclesias¬ 
tics, so the Roman methods of dealing with them was 
naturally adopted; and once adopted, were not changed 
when new modes of trial came in. And to be sure, the 
jury could not read. It may be added that an estab¬ 
lished judicial usage like this has been always power¬ 
fully supported by considerations of good sense and 
expediency.” 

There can be no question on this record as to the exist¬ 
ence of these Virginia documents. They were proven in 
evidence and they were admitted by the plaintiff. It was the 
duty of the trial court to instruct the jury whether they 
did, or did not establish the truth of the alleged libel and 
it constituted serious, reversible error for that court to dump 
the official documents and the Virginia statute onto the laps 
of the jury and to tell them, in effect, that it was their duty 
to find by a preponderance of the evidence whether the 
alleged libel is substantially true. 

Not having so instructed the jury, it was the duty of the 
trial court to review the entire matter when the motion 
for judgment notwithstanding the verdict, or, in the alterna¬ 
tive, for a new trial was placed before it under the terms 
of Rule 50 of the Rules of Civil Procedure for the District 
Courts of the United States, and to then determine whether 
there was such proof of the truth of the alleged libel and 
also whether the words constituted fair comment as well as 
being privileged. The trial judge not having done so, the 
matter is now open to this Court on appeal. 

' The trial judge may not conveniently delegate to a jury 
the function and duty inexorably imposed on him by judi- 
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cial rule and judicial history to instruct the jury whether 
the documentary evidence, consisting of written official 
decisions and a statute, did or did not prove the truth of 
the alleged libel and whether it was privileged. As Prof. 
Thayer points out in his published article in 4 Harvard Law 
Review, 147-175, the performance of such duty histori¬ 
cally has been a prime function of a judge—to determine 
the meaning and instruct a jury as to the contents, etc., of 
written documents. 

(c) 

While there appear to he no libel cases exactly in point the 
defendant’s position is also sustained by analagous cases. 

In civil suits for malicious prosecution, probable cause 
pleaded and proven constitutes an absolute defense, even 
as truth, fair comment and privilege constitute an absolute 
defense under the law of Virginia in a civil suit for libel. 

Unless the facts relied upon to establish probable cause 
in a malicious prosecution case are admitted by the plaintiff 
in such case, as the facts have been admitted here by the 
plaintiff and relied upon by the defendant as constituting 
proof of the truth of the libel, fair comment and privilege, 
then it is the function of the jury to determine the facts as 
to the existence of such defense. But the facts being ad¬ 
mitted or determined by the jury, it is then the duty and 
function of th& court to determine as a matter of law and 
instruct the jury whether such facts establish probable 
cause. 

This rule is applicable in malicious prosecution cases, 
where probable cause is relied upon as a defense, even 
though the proof of probable cause be other than docu¬ 
mentary proof. 

Shelton v. Southern Railway, 255 Fed. 182. 

Castro v. De Uriarte, 16 Fed. 93. 

Brown v. Selfridge, 34 App. D.C. 242, affirmed, 224 
U S 189 

Slater v. Taylor, 31 App. D.C. 100,18 LRA (NS) 77. 

Chapman v. Anderson, 55 App. D.C. 165. 
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Coleman v. Henrich, 2 Mackey, 189, 13 D.C. 189. 

Cragin v. De Pape, 159 Fed. 691. 

Dinsman v. Wilkes, 12 How. 390. 

Mark v. Rich, 43 App. D.C. 182. 

Spizer v. Friedlander, 14 App. D.C. 556. 

What these documents meant and whether privilege ex¬ 
isted on this occasion constituted questions of law for the 
court and not questions of fact for the jury. Whether these 
documents did or did not establish the truth of the alleged 
libel and whether the alleged libel was privileged, the trial 
court nevertheless was under the duty of determining the 
same. That the court did not discharge its duty in this 
respect is quite evident. 

(d) 

The Truth of the alleged libel is established by the Virginia 
official documents and Statute. 

The Virginia Real Estate Commission Order of July 17, 
1941 (18-19) stated that after hearing the evidence: 

“* * • this Commission is of the opinion that Thos. E. 
Edwards is guilty of violation of Section 8-G, Chapter 
461, Act of the General Assembly of Virginia, 1924, 
‘Failing within a reasonable time to account for or 
to remit any moneys coming into his possession belong¬ 
ing to others/ 

“Therefore, the license issued to Thos. E. Edwards 
as a Real Estate Broker for the year ending December 
31, 1941, should be and is herebv revoked as of this 
date.” (18-19). 

The Commission thereafter denied the applications of 
plaintiff for a license in 1942 and again in 1943. The plaintiff 
appealed to the Arlington County Circuit Court from the 
denial of the 1942 license, but the denial w’as sustained by 
a judgment of that court entered on the adverse verdict of 
the jury. The defendant did not appeal either this judg- 
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ment to the Virginia Supreme Court of Appeals or the order 
of July 17, 1941, revoking his license to the Circuit Court— 
which lie could have done under Section 4359 (85) Michie’s 
Virginia Code. 1942 ed. 

Certainly the reference in the letter of July 12, 1945, to 
the existence of the order of the Commission revoking 
plaintiff’s license and to the verdict of the jury sustaining 
the Commission’s decision could not, and did not, constitute 
libel and even if it had done so, any action by reason thereof 
was barred by the Statute of Limitations -when the amended 
complaint was filed on November 21, 1946. 

The only possible libelous words in the amended com¬ 
plaint, which vrere not stricken therefrom by the Motions’ 
Court, are the words: “He not only defended him in his 
unethical and dishonest practice as a real estate broker.” 

Nothing else in the entire letter of July 12, 1945, or the 
entire advertisement of August 3,1945, has any materiality 
whatsoever. Everything of a libelous character in both is 
barred by the Statute of Limitations (as the Motions Court 
held in upholding the motion to strike as to all alleged 
libelous words) except the words in the phrase just quoted. 

Is it an “unethical and dishonest real estate practice” 
for the plaintiff: 

“Failing within a reasonable time to account for or to 
remit moneys coming into his possession belonging to 
others.”? 

This was the reason given by the Commission for revoking 
the plaintiff’s license and presumably for its refusal to 
issue to him a license for either 1942 or 1943. The Com¬ 
mission found as a fact that the plaintiff had violated the 
cited Virginia statute and the jury, after hearing the evi¬ 
dence, was evidently satisfied that the Commission was cor¬ 
rect, or it would not have brought in an adverse verdict and 
the court would not have entered its judgment sustaining 
the Commission in its refusal to issue the license for 1942. 

In interpreting the language of a statute, it must be 
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read as a whole and this same section of the Virginia Real 
Estate Act contains another subsection which we have 
previously quoted in this brief (p. 15) and which we again 
quote that the Commission may revoke a license for: 

“Any other conduct whether of the same or a different 
character from that hereinbefore specified, which con¬ 
stitutes improper, fraudulent, or dishonest dealing.” 

We submit that this subsection (which is Code Section 
4359(84)(j)) constitutes as much a part of the section as 
the code subsection 4359(84) (g) quoted in the revocation 
order and that the two subsections must be interpreted to¬ 
gether. This code subsection (j) as a cause for revoca¬ 
tion of a license, characterizes the causes named in the 
preceding subsections of Section 4359(84), numbered (a) 
to (i), inclusive, as constituting conduct which is “improper, 
fraudulent or dishonest dealing”. 

Note the language of this subsection (j) or “Any other 
conduct whether of the same or a different character” etc. 
(italics mine). Conduct in “failing within a reasonable time 
to account for or to remit moneys coming into his possession 
belonging to another” may constitute the crime of larceny 
in Virginia and punished as such under Section 4453, 
Michie’s Virginia Code, 1942 ed. Under Title 22, Sec. 1202, 
D. C. Code, 1940 ed., such a crime apparently would be that 
of embezzlement. 

Certainly an act which may constitute either larceny or 
embezzlement is a serious offense and it is equally certain 
that such an act is unethical and dishonest. 

It is not necessary to refer to the criminal sections of 
either the Virginia or the District of Columbia Code to 
determine whether the failure to pay over moneys belonging 
to another which comes into the possession of a person is 
dishonest and unethical because this Section of the Virginia 
Statute setting forth the grounds for the revocation of a 
real estate broker’s license characterizes the same as 
“improper, fraudulent or dishonest dealing.” In fact, 
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all of the several grounds set forth in said Section 4359(84) 
from subsection (a) to subsection (j), inclusive, are made by 
the Section to be “improper, fraudulent or dishonest.” In 
addition, any other reason which by the terms of the com¬ 
mon law are improper, fraudulent or dishonest constitutes 
grounds for the revocation of a real estate broker’s license. 

As a matter of fact, the trial court, in commenting to 
plaintiff’s counsel on several of the separate specific reasons 
stated in this Section 4359(84) for the revocation of a 
real estate broker’s license, admitted that they referred 
to and included dishonest practices (38-43). We say that by 
virtue of this subsection (j) they are made “improper, 
fraudulent or dishonest” even when the words used in the 
respective subsections do not specifically so state. 

Therefore, the trial court, had it discharged its duty in 
instructing the jury as to the meaning of the Virginia official 
documents and statutes relied upon by the defendant as 
establishing the truth of the alleged libel, should have in¬ 
structed the jury that the truth of the libel had been estab¬ 
lished and that the verdict must be for the defendant. 

(e) 

The use of words alleged to he libelous was privileged. 

Words are privileged when they are published— 

(1) On a privileged occasion, to wit, in this instance the 
candidacy of Fenwick for the office of Lieutenant Governor 
of Virginia; and 

Brice v. Curtis, 38 App. D. C. 304. 

Nalla v. Oyster, supra. 

White v. Nichols, 3 How. 266. 

James v. Haynes, 163 Va. 873. 

Rosenberg v. Mason, supra. 

(2) In good faith and with an honest belief in the truth 
of said words, even if it turns out that they were not true; 
or 

King v. Patterson, 49 N.J.L. 417, 9 Atl. 705, with a 
wealth of other cases collected therein. 
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Lindsey v. Evening Star Journal, 10 N.J. Miscl. 1275, 
163 Atl. 245. 

(3) Fair-summary of judicial, qua si-judicial or legisla¬ 
tive documents. 

Nalla v. Oyster, supra. 

Fletcher cases, supra. 

DeArnaud v. Ainsworth , supra. 

The alleged libelous letter shows the public occasion on 
which the words were used and the evidence show's that 
they are a fair summary of the Virginia Statute and the 
decisions of the Virginia Real Estate Commission. The 
plaintiff w’holly failed to showr by competent and material 
evidence lack of good faith or malice on the part of defen¬ 
dant. On the contrary the alleged libel shows on its face 
that defendant w T as primarily concerned with his claimed 
lack of fitness of Candidate Fenwick for the office he sought; 
only incidentally did defendant mention plaintiff. 

V 

The court below should have instructed the jury as a mat¬ 
ter of law that the alleged libelous words constituted 
fair comment. 

It seems to be indisputable that the w’ords relied upon 
by plaintiff as constituting libel, namely, “He not only de¬ 
fended him in his unethical and dishonest practices as a 
real estate broker”, the “he” referring to the candidate 
for nomination to the high office of Lieutenant Governor, 
did not constitute libel at all but constituted fair comment 
in a political campaign on the prior conduct of a candidate. 
The words also constituted fair comment on the substance 
of the offenses for which plaintiff had his license revoked 
as a real estate operator and denied licenses for the succeed¬ 
ing twro years, the revocation for one of the years being sus¬ 
tained by a jury and court. The causes of the revocation, 
the offense under the Real Estate Commission Act for 
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which candidate Fenwick had defended the plaintiff, was 
stated in the revocation order as being his failure to account 
for or remit moneys coming into his possession belonging 
to others—an offense which is punishable as larceny under 
the Virginia statutes and which is characterized by Sec¬ 
tion 4359(84) of the Real Estate Commission Act as being 
“improper, fraudulent or dishonest.” 

Fair and bona fide comment and criticism are not libel. 
Suavely v. Booth, 176 A.649,6 W. W. Harr, 378; Sherman v. 
International Publications, Inc., 212 N.Y.S. 478, 214 App. 
Div. 437; Van Lonkhuyzen v. Daily News Co., 170 N.W. 93, 
203 Mich. 570; Merry v. Guardian Publishing Co., 79 N. J. 
L. 177, at page 184, 74 Atl. 464, affirmed, 81 N. J. L. 632, 
80 Atl. 331. Reaffirmed in Schwartz Bros. Co. v. Evening 
News Publishing Co., 84 N. J. L. 486. It is stated in 53 
C. J. S'. Sec. 131, pp. 211-214, as follows. 

“The interests of society require that immunity should 
be granted to the discussion of public affairs and that 
all acts and matters of a public nature may be freely 
published with fitting comments and strictures. It has 
been held that fair comment on such matters is a right. 
The right to make fair comment on matters of public 
interest is enjoyed by individuals as well as newspaper 
publishers. On the other hand, newspapers have no 
particular privilege therein. 

“While there are dicta to the effect that if the com¬ 
ment or criticism is true and made bona fide, immunity 
from civil liability therefor exists whether it is reason¬ 
able or unreasonable, it is generally held that the com¬ 
ments or criticism in order to receive immunity from 
civil liability, or to be privileged, must be reasonable 
and fair, and have been made with an honest purpose. 
The criticism may be severe, harsh, bitter, or sarcastic, 
if the facts warrant it. Mere exaggeration, ridicule, or 
even gross exaggeration does not of itself make the 
comment or criticism so unfair as to destroy immunity.” 

“Within the law as to immunity from liability for 
defamation, comment or criticism deals only with such 
things as invite public attention or call for public com¬ 
ment or criticism. There is no right to comment on the 
conduct of private citizens, even though the publica- 
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tion may relate to some public matter. However, a 
person, although not a public officer or candidate for 
public office, may occupy such a position respecting the 
public as to subject his conduct to the operation of the 
rule of comment or criticism. ’ ’ 

“Comment or criticism ordinarily immune from lia¬ 
bility for defamation, deals only with such things as 
invite public attention or call for public comment or 
criticism, discussed supra subdivision b(l) of this sec- 
; tion, and does not follow a public man into his private 
life or into his domestic concerns. It never attacks the 
individual; the stricture of criticism is not of the person 
himself, but on his work. In other words, it is imper¬ 
sonal. It has been held that criticism or comment must 
be confined to the action, work, or thing. If it goes 
beyond that, and attacks the author or individual, the 
critic or commentator writes at his peril of being held 
for defamation.’’ 

“Comment or criticism, ordinarily immune from lia¬ 
bility for defamation, consists of opinions or infer¬ 
ences from facts assumed to be true. An allegation of 
facts may be justified from other facts truly stated, 
but if the opinion or inference is not stated as such, 
but as fact, its truth must be established; and there is 
no immunity if there is no foundation in fact for the 
inference or opinion. It has been held that, where facts 
and comments are stated in the same article, it should 
clearly show what are the facts and what are merely 
conclusions drawm therefrom. 

“The right of comment is not restricted to a restate¬ 
ment of naked facts. As a general rule it may include 
the right to draw inferences or express opinions from 
facts established. The facts on which comment or criti¬ 
cism is based need not be specifically enumerated, or 
contained completely within the confines of the article, 
and it is sufficient if the facts are matters of public 
record accessible to all, and are referred to in the article. 
The soundness of the inferences or opinion is imma¬ 
terial, whether they are right or wrong provided they 
are made in good faith, as discussed supra subdivision 
(a) of this section and based on truth discussed infra 
Sec. 132.” 

Also, this Court in De Savisch v. Patterson, 150 Fed. 

(2) 15, at pages 16-17, quoted with approval from Christie 
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v. Robertson , 10 New South Wales LR. 157, a definition of 
fair comment as follows: 

‘ ‘ ‘ The error which is usually committed by those who 
bring themselves within the law of libel when comment¬ 
ing on conduct is in thinking that they are comment¬ 
ing when in point of fact they are misdescribing. Real 
comment is merely expression of opinion, Misdescrip¬ 
tion is matter of fact. If the misdescription is such 
an unfaithful representation of a person’s conduct 
as to induce people to think that he had something 
dishonorable, disgraceful, or contemptible, it is clearly 
libelous. To state accurately what a man has done, 
and then to say that in your opinion such conduct 
is disgraceful or dishonorable, is comment which may 
do no harm, as every one can judge for himself whether 
the opinion expressed is well founded or not. Misde¬ 
scription of conduct, on the other hand, only leads to 
the one conclusion detrimental to the person whose con¬ 
duct is misdescribed, and leaves the reader no oppor¬ 
tunity for judging himself for the character of the 
conduct condemned, nothing but a false picture being 
presented for judgment.’ ” 

The alleged libelous letter of July 12, 1945, in all of its 
respects meet the tests thus stated in Corpus Juris Secun¬ 
dum, based on numerous cases cited in the footnotes thereto, 
and in De Saviscli v. Patterson. The rule with respect 
thereto is entirely separate and distinct from the rule with 
respect to privilege hereinbefore discussed. 

Under the Virginia Real Estate Commission Act, the 
plaintiff as a-licensed broker occupied a public or semi¬ 
public employment. To practice that employment he was 
compelled to obtain a license each year from the Virginia 
Real Estate Commission and in the interests of the public, 
he was compelled to observe and comply with the manda¬ 
tory requirements of that act in his real estate practices 
or suffer revocation of his license and incur the further 
penalties thereof stated in Section 4359(88), Michie’s Vir¬ 
ginia Code, 1942 ed., as follows: 
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“Penalties .—Any person or corporation violating 
a provision of this act shall upon conviction thereof, if 
a person, be punished by a fine of not more than five ’ 
hundred ($500) dollars, or by imprisonment for a term 
not to exceed (six months) or by both such fine and 
imprisonment, in the discretion of the court, and if a 
corporation, be punished by a fine of not more than one 
thousand ($1,000) dollars. Any officer or agent of a 
corporation, or member or agent of a copartnership or 
association, who shall personally participate or be ac¬ 
cessory to any violation of this act by such copartner¬ 
ship, association or corporation, shall be subject to the 
penalties herein prescribed for individuals. 

All fines and penalties shall inure to the general fund. 

This law shall not be construed to release any person 
from civil liability or criminal prosecution under the 
general laws of this state”. 

This section vras interpreted and applied in Massie v. 
Dudley, 173 Va. 42,54, 3 S.E. (2nd) 176. 

Thus fair comment or criticism of the plaintiff as a real 
estate broker is not libel because under the Virginia 
statutes he is a member of a public or semi-public profession 
or business. The letter of July 12, 1945, making the com¬ 
ment referred to the public records of Virginia, namely, 
the orders entered by the Virginia Real Estate Commission 
revoking plaintiff’s license for 1941 for the reasons stated in 
the said order and denying plaintiff any license for the years 
1942 and 1943 and until February 1944. Also, the verdict 
of the jury in the Arlington County Circuit Court referred 
to and the judgment entered thereon by that court sustain¬ 
ing the Commission in its denial of the license for 1942 are 
likewise matters of public record in Arlington County and 
in the Commonwealth of Virginia. 

Further, the letter of July 12, 1945, is not bitter, nor 
sarcastic. It does not attack the plaintiff as an individual 
nor does it attempt to describe the plaintiff. The comment 
is on the official documents or official action of the Virginia 
quasi-judicial agency, the Real Estate Commission, and 
the jury verdict of the Arlington County Circuit Court which 
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were cited in tlie said letter and relates solely to the prac¬ 
tice of the plaintiff as a real estate broker established by 
said official documents. The said letter does not deal with 
the plaintiff’s private life nor with his domestic concerns. 
As stated, it relates solely and incidentally only to his pub¬ 
lic activities in his capacity of a real estate broker, as such 
activities are disclosed by the official documents of the 
Commonwealth of Virginia and to the violation by the 
plaintiff of Section 4359(84) of the Virginia Real Estate 
Commission Act—a violation conclusively established, first 
by the Commission and second by the Arlington County 
Circuit Court. 

The language complained of is also fair comment on the 
public activities of Mr. Fenwick as a State Senator, then 
a candidate for nomination to a higher public office in the 
Commonwealth of Virginia. The Virginia Real Estate Com¬ 
mission Act is a valid exercise of the police power of the 
Commonwealth of Virginia in the public interests. Massie 
v. Dudley, supra. It is the duty of all public officers, whether 
they be State Senators or real estate brokers, to lend their 
influence to the enforcement of public laws. The comment 
of a real estate broker, who had formerly been President 
of his local real estate board for two years, with respect 
to the attitude of a local public officer toward the enforce¬ 
ment of that statute, when he is a state-wide candidate 
for a yet higher and more influential office, is fair comment 
to real estate brokers or property owners elsewhere in the 
State, and, in this instance, it amounts to a charge against 
the candidate that he upheld and defended a violator of 
this particular law. 

That the plaintiff was a violator of this Real Estate 
Commission Act is conclusively established by the order of 
July 17, 1941, issued by the Virginia Real Estate Com¬ 
mission, its denials for the successive years of 1942 and 1943 
of licenses to the plaintiff, and by the jury verdict and judg¬ 
ment of the reviewing court when plaintiff appealed thereto 
from the denial of the 1942 license. 
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There is here no basis for a reasonable difference of 
opinion that the plaintiff had his license revoked and twice 
denied, with one of the denials being sustained on appeal 
by the jury and the Arlington County Circuit Court, be¬ 
cause of his unethical and dishonest real estate prac¬ 
tices. The failure to pay over within a reasonable 
time moneys in the possession of the plaintiff belonging to 
others is both unethical and dishonest, so much so, in fact, 
that any violation of this or any other provision of the Act 
is punishable not only by revocation of the license but by 
a possible fine of $500 and imprisonment for six months as 
well as by prosecution and possible conviction for larceny 
as provided under another statute of Virginia. 

We submit on this phase of the case that the words re¬ 
tained in the amended complaint by Mr. Justice Golds- 
borough’s order of January 27, 1947, (7-8) constituted but 
fair comment on these facts established by the official pub¬ 
lic documents of Virginia and is the opinion or inference 
of the defendant drawn from such established facts. Also, 
that they are not actionable as libel under the principles 
stated in the above quoted extract from Corpus Juris 
Secundum as well as in the various cases cited in the foot¬ 
notes to such extract. The law in Virginia in this respect 
was stated in James v. Haynes, 163 Va. 873,178 S.E. 18, that: 

* * the privilege and right of a citizen to comment 
on matters of public concern is based upon a sound 
policy, i.e., the public should be informed of the char¬ 
acter, qualifications, and conduct of public officers, and 
other matters of public nature, such as the erection 
of public buildings and the construction of highways. 
The comment and criticism in such cases may reflect 
upon the plaintiff in his public actions or conduct; 
indeed, he would not complain unless they tended in 
some degree to defame or ridicule him. Sound public 
policy requires that immunity should be granted news¬ 
papers and other citizens in the discussion of public 
affairs and where the comment or stricture is based 
upon established facts, an action does not lie unless 
there is proof of actual malice, or the language used 
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so far exceed reasonable limits that malice may be in¬ 
ferred.” 

This Virginia case is not only in accord with the above 
quoted extract from Corpus Juris Secundum but is in accord 
with the principles applied in Ashford v. Evening Star 
Newspaper Co., 41 App. D.C., 395,403 and in Triggs v. Sun 
Printing, etc., Association, 179 N.Y. 144, 66 L.R.A. 612. 
In the latter case it was stated: 

“The single purpose of the rule permitting fair and 
honest criticism is that it promotes the public good, 
enables the people to discern right from wrong, en¬ 
courages merit, and firmly condemns and exposes the 
charlatan and the cheat, and hence is based upon public 
policy. The distinction between criticism and defama¬ 
tion is that criticism deals only with such things as in¬ 
vite public attention or call for public comment, and 
does not follow a public man into his private life of pry 
into his domestic concerns. It never attacks the indi¬ 
vidual, but only his work. A true critic never indulges 
in personalities, but confines himself to the merits of 
the subject matter, and never takes advantage of the 
occasion beyond the fair discussion of matters of 
public interest and the guidance of the public taste.” 

The language of Corpus Juris Secundum, James v. 
Haynes, Triggs v. Sun Printing, etc., Association and of 
He Savisch v. Patterson, above quoted, fit the comment of 
plaintiff on the public conduct of the plaintiff and of Candi¬ 
date Fenwick as a glove fits the hand. The conduct of both 
was the subject of fair comment and criticism. That of Fen¬ 
wick because he was a public officer and a candidate for a 
yet higher office. That of plaintiff, because he had held a 
public license and had been held subject to the disciplinary 
action of the Virginia Real Estate Commission and the 
Arlington County Circuit Court by having his license re¬ 
voked as a real estate broker and twice denied new licenses 
for 1942 and 1943, one of the denials being affirmed by said 
court as hereinbefore stated. 
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VI 

The court below should have instructed the jury as a matter 
of law that it could not render a verdict against 
plaintiff for punitive damages. 

Aside from the fact that the claimed libelous words re¬ 
tained in the amended complaint by the order of January 
27, 1947, issued by Justice Goldsborough were both fair 
comment and privileged, being based on Virginia official 
public documents and used in a Virginia political contest, 
there was no proof of actual malice to go to a jury and 
neither was the jury correctly instructed on the same. The 
distinction appears in Merry v. Guardian Publishing Co., 
supra. In Virginia actual malice must be proven. It can¬ 
not be inferred. Windsor v. Carlton, 136 Va. 652; Rosen¬ 
berg v. Mason, supra. 

Also, counsel for the defendant must advise the Court 
that they have found no case exactly in point where a jury 
of a jurisdiction in which neither party resides and in which 
jurisdiction the alleged libel was not published has under¬ 
taken to impose punitive damages on one of the parties for 
violating the law of that other jurisdiction by the publica¬ 
tion of the libel. We must rely upon principle and anala- 
gous cases to sustain our position that the courts and juries 
of the District of Columbia have no jurisdiction to enforce 
the penal laws of the Commonwealth of Virginia nor to 
impose punitive damages for an alleged libel circulated in 
that Commonwealth. 

It is well settled that punitive damages in a libel case are 
penal in nature and are awarded not as compensation to the 
person libeled but as punishment to the offender and as a 
warning or example to others. See Seested v. Post Printing 
& Publishing Company, 326 Mo. 559. Since the parties did 
not reside in the District of Columbia and since the libel 
was not published in said District, the jury in this case had 
no jurisdiction to give a warning to the people of Virginia 
nor did it have jurisdiction to mete out punishment for a 
libel in the Virginia jurisdiction. 
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It is an elemental principle of the Conflict of Laws that one 
jurisdiction will not enforce the penal laws of another juris¬ 
diction. Louks v. Standard Oil Company, 224 N. Y. 99,120 
N.E. 198; Nesbit v. Clark, 272 Pa. 161, 25 A.L.R. 1406, cer¬ 
tiorari denied, 258 U. S. 621. 

Statutory authorizations for the recovery of penalties 
imposed at a suit of a private individual, as here, have no 
exterritorial effect, and cannot be made the basis of a suit in 
another State. Clay v. Atchison, T. & S. F. Ry. Co., 201 
S. W. 1072, 228 S. W. 907; Grinestaff v. New York Central 
Railroad Co., 252 Ill. App. 589; Livingston v. U. S. Fire Ins. 
Co., 7 Tenn. App. 230. 

This is but the application of a principle succiently stated 
by Chief Justice Marshall in The Antelope, 10 Wheat. 66, 
that “the courts of no country execute the penal laws of an¬ 
other” and the test of penal laws for this purpose is that 
stated in the leading case of Huntington v. Attrill, 146 U. S. 
657, as follows: 

“The question whether a statute of one state, which 
in some aspects may be called penal, is a penal law in 
the international sense, so that it cannot be enforced in 
the courts of another state, depends upon the question 
whether its purpose is to punish an offense against the 
public justice of the state, or to afford a private remedy 
to a person injured by the wrongful act.” 

Compensatory damages are allowed by law for the enforce¬ 
ment of the private remedy of a person injured by the 
wrongful act. But punitive damages in a libel case are not 
allowed as compensation to the person injured. Such are 
imposed as a punishment for the "wrongful act and as a 
warning to others. The jury in this case brought in a ver¬ 
dict for compensatory damages and a verdict for punitive 
damages. Therefore, the purpose of the punitive damages 
in a libel case being to punish an offense against the public 
justice and as a warning to others, such punitive damages 
cannot be distinguished on principle from the enforcement 
of foreign penal law. For instance, provisions of state 
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statutes that in instances of usurious interest the borrower 
may recover back twice the amount paid as a penalty are 
held not enforcible in the courts of other jurisdictions. 
Patterson v. Wyman, 142 Minn. 70,170 N. W. 928. 

The right under Virginia law to recover in a libel action 
either compensatory or punitive damages or both is not a 
statutory right. Punitive damages may be recovered in Vir¬ 
ginia only by virtue of the Common law. See Hines v. Gra- 
vins, 136 Va. 313, 112 S. E. 869. Express malice must be 
shown in Virginia before recovery of punitive damages may 
be had. Lightner v. Osborn, 142 Va. 19, 127 S. E. 314, 
Windsor v. Carlton, supra. Obviously, since a showing of 
malice must be made before recovery of punitive damages 
in Virginia for defamation, including libel, no recovery of 
punitive damages could in any event be had in the courts of 
the District of Columbia for a libel of a Virginia plaintiff 
by a Virginia defendant in the State of Virginia without 
proof of malice. 

There is an absolute failure of proof of any malice on 
the part of defendant toward the plaintiff. Counsel for the 
plaintiff made an attempt to show such malice by the testi- 
monv of Mrs. Edwards hereinbefore summarized. 

Even though that evidence "was incompetent, immaterial, 
and irrelevant and because thereof, highly prejudicial to 
the defendant, nevertheless it does not prove malice of the 
defendant against the plaintiff. Mrs. Edwards was not a 
party to this suit. Even if the defendant had malice to¬ 
ward Mrs. Edwards, that malice could not be presumed to 
extend to Mr. Edwards, the husband. Furthermore, these 
occurrences vrere in 1942 or 1943, presumably before May 7, 
1942 as that was the date of the notice of the proceedings 
before the Commission (60). 

This date of May 7, 1942, was more than three years 
prior to the alleged libel in the letter of July 12, 1945. Con¬ 
sequently any malice that the defendant may have exhibited 
towards Mrs. Edwards—and we insist that malice even 
against her was not established by competent evidence— 
did not carry over and apply to the plaintiff on July 12,1945. 
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In summation of the point, if we be correct that the words 
relied upon as being libelous were not so at all but consti¬ 
tuted fair comment on established facts and fair criticism 
of the plaintiff, both of which were used on a privileged 
occasion, then, of course, it follows that neither compensa¬ 
tory nor punitive damages could be imposed by the jury 
on the defendant by reason thereof. On the other hand, if 
the Court should disagree with us on that point, and even 
if the court below had jurisdiction to enforce a punitive 
rule of the common law of Virginia, which we deny, then 
in that event there was no proof of malice, the plaintiff hav¬ 
ing failed in his attempt to establish the same. 

VII 

The court below should not have admitted any evidence 
on behalf of the plaintiff which pertained to collateral 
matters or evidence which went beyond the alleged 
libelous words left in the amended complaint by the 
Motions’ Court order of January 27, 1947. 

The leading libel case on this point in this jurisdiction 
appears to be Warner v. Baker , 36 App. D. C. 493, wherein 
it was held, quoting from the syllabus, that: 

“The admission of evidence relating to a collateral 
matter, and introducing through the cross examination 
of the defendant an issue not directly involved in the 
case, by means of which the defendant’s integrity is 
impeached, is reversible and prejudicial error.” 

This specific rule was violated by counsel for the plain¬ 
tiff by their action in calling as their first witness the plain¬ 
tiff for examination under Rule 44(b) of the Rules of Civil 
Procedure for the District Courts of the United States and 
interrogating him, as a hostile witness, concerning the sev¬ 
eral collateral matters enumerated in the Statement of the 
Case. After having done so, plaintiff’s counsel then called 
Mrs. Nellie Edwards, Bernard Cohen and J. Maynard Ma- 
gruder as witnesses and interrogated them with respect to 
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such collateral matters and for the apparent purpose of im¬ 
peaching the testimony of the defendant with respect 
thereto. 

One of these collateral matters, as hereinbefore stated, 
concerned the question whether the defendant had fired 
with the Virginia Real Estate Commission a complaint 
in 1942 against Mrs. Edwards. The defendant had testi¬ 
fied that he did not do so (153-154). Then there was intro¬ 
duced in evidence as plaintiff’s exhibit 14 (27), and read to 
the jury (60) a notice dated May 7, 1942, to Mrs. Edwards 
to appear for a hearing on May 20,1942, before the Virginia 
Real Estate Commission on a complaint of “N. C. Hines ” 

that her license for that year be revoked. It was never 

•» 

established by the plaintiff that the “N. C. Hines 7 ’ named 
as complainant in that notice was the defendant or his son 
N. C. Hines. Also, both Mrs. Edwards and Mr. Cohen were 
interrogated by plaintiff’s counsel whether the defendant 
was present at the hearing and testified and both answered 
in the affirmative (61, 77-78). The defendant had testified 
that he had no recollection of testifying before the Commis¬ 
sion against the plaintiff’s wife (156). 

Counsel for the defendant objected to the testimony (153) 
but the court overruled the objection and held the testimony 
admissible (153-154). Such testimony concerning collateral 
matters and the ruling by the trial court thereon are clearly 
contrary to the rule applied in Warner v. Baker, supra, 
and the elemental principle that evidence received in a case 
must be relevant, material and competent. 

Then Mrs. Edwards was permitted to testify that in 1942 
or 1943 (she is not clear in her testimony as to the exact 
time) (66), some man telephoned to her, stated among 
other things that he was “N. C. Hines”, that he had gotten 
plaintiff’s real estate broker’s license, and that he would 
get her license, whereupon she hung up the telephone re¬ 
ceiver. (55-58). Mrs. Edwards admitted that she did not 
know the voice of the person speaking as being that of 
the defendant. (73-74). Counsel for the defendant twice 
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objected to the testimony of Mrs. Edwards (59, 57) as not 
being relevant, material and competent but it was never¬ 
theless admitted. 

Counsel for plaintiff introduced in evidence the real estate 
broker’s cards or licenses issued by the Virginia Real Estate 
Commission to witness Nellie Edwards for the years 1940, 
1941, 1942, 1944, 1945, 1946 and 1947 (23-25) and they too, 
had no relevancy, materiality or competency in the suit of 
the plaintiff against the defendant. 

Moreover this evidence with respect to Mrs. Edwards was 
distinctly prejudicial and harmful to the defendant. Appar¬ 
ently its sole purpose was to create prejudice in the minds 
of the jury against the defendant for allegedly making war 
on a -woman. One of the purposes of the rules of evidence is 
to prevent such a situation from arising and that it did 
create prejudice in the minds of the jury is evidenced by 
the verdict of the jury against the defendant for three- 
fifths of his total wealth! 

The third collateral matter introduced in the case by the 
plaintiff related to the membership of the plaintiff on the 
Arlington County OPA Gasoline Rationing Board. This 
matter was not mentioned in the original complaint (2-3) 
and was imported into the case by the amended complaint 
after the Statute of Limitations had run against the alleged 
libel. The allegations with respect thereto were stricken 
from the amended complaint by the order entered January 
27, 1947 by the Motions Court. (7-8). 

Nevertheless, while plaintiff’s counsel had the defendant 
on the witness stand under Rule 44(b) they interrogated 
defendant with respect to this OPA matter. (151-152). The 
defendant testified, in effect, in response to such interroga¬ 
tions, that while he had no complaint against the plaintiff 
by reason of his service on that Board, he had heard many 
such complaints against the plaintiff prior to his removal by 
the OPA. 

Then plaintiff’s counsel interrogated the plaintiff with 
respect to such service and the manner of his removal from 
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the Board (110-111) and this notwithstanding the objection 
of counsel for the defendant that such evidence had nothing 
whatever to do with the case (111). However, the “ace in 
the hole” with respect to his particular phase of the matter 
was the calling by plaintiff’s counsel of J. Maynard Magru- 
der to the witness stand, having him to identify himself as a 
member of the House of Delegates of the Virginia General 
Assembly, or legislature, and having him testify to the high 
character of plaintiff’s service on the Arlington Gas Ration¬ 
ing Board notwithstanding the OP A removed him because 
of the complaints against him. (82-85). 

A fourth collateral matter was the introduction by plain¬ 
tiff’s counsel in evidence of the real estate broker’s license 
cards issued to plaintiff for the years 1940, 1944, 1945, 1946 
and 1947 (21-23). The license cards had no relevancy or 
materiality whatever to the alleged libel contained in letter 
of July 12, 1945, and particularly to the limited phrase 
therefrom which was retained in the amended complaint by 
the Motions Court order of Januarv 27, 1947. Plaintiff’s 
counsel was permitted to interrogate the defendant with 
respect to some of these license cards (180-181); and the 
plaintiff was interrogated by his own counsel with respect 
to having real estate broker’s licenses in 1944 and 1945, over 
objections of defendant’s counsel as to transactions after 
July 12, 1945 (88-89). 

As a fifth collateral matter, the plaintiff w’as permitted 
to testify at length to a controversy he had had with one 
Captain Thurmond Smith concerning the sale of certain 
real estate, which resulted in a complaint of Capt. Smith 
before the Commission against plaintiff, the revocation of 
plaintiff’s license on July 18,1945, after the alleged libellous 
letter of July 12,1945, had been published. Also, that upon 
appeal to the Virginia court such revocation was set aside 
(90-91). Plaintiff’s counsel offered in evidence the judg¬ 
ment of the court setting aside the revocation but this was 
objected to by counsel for the defendant. 

After objection thereto had been argued, in part in the 
presence of the jury, the jury retired (92) and the argument 
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continued in the presence of the court as to the admissibility 
of such evidence. Finally the court suggested to counsel 
for both parties that they stipulate with respect thereto 
(96), whereupon the jury was brought back and the stipu¬ 
lation read to the jury (97). It can be readily seen that 
counsel for the defendant was in effect forced into agreeing 
to such a stipulation for the admission of immaterial and 
incompetent evidence rather than possibly create the im¬ 
pression in the minds of the jury that he was trying to sup¬ 
press some important testimony. We submit that this in 
itself constitutes reversible error on the part of the trial 
court. 

As a sixth collateral matter, this so-called evidence on 
the part of the plaintiff was apparently admitted because 
the trial court had permitted plaintiff’s counsel to examine 
the defendant with respect to an advertisement which a 
committee, consisting of the defendant and others, prepared 
and inserted in an Arlington County newspaper in the issue 
of August 3, 1945 (136-146). This advertisement is Plain¬ 
tiff’s Ex. 2 (137-139). It does not even mention the plain¬ 
tiff by name and was published after the alleged libellous 
letter of July 12, 1945. While it was mentioned in the 
amended complaint, the allegations were stricken therefrom 
by the Motions’ Court order of January 27, 1947, because 
any libelous matter therein was barred by the Statute of 
Limitations. 

As a seventh collateral matter, plaintiff’s counsel, having 
succeeded to this extent in exhaustively interrogating de¬ 
fendant with respect to such advertisement of August 3, 
1945, and in reading the advertisement to the jury as 
plaintiff’s Exhibit 2, containing the statement that “Just 
recently, in July, last month, the Real Estate Commission, 
after hearing charges against this same man, again revoked 
his license for having violated the law,” such counsel suc¬ 
ceeded in getting before the jury the entire story with 
respect to the collateral matter of the revocation of plain¬ 
tiff’s license on July 18, 1945, the appeal to the court, his 
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claimed suspension of the revocation pending the appeal, 
and finally the setting aside by the said court of the Com¬ 
mission’s revocation order. 

We repeat and emphasize that any libel in this advertise¬ 
ment of August 3,1945, was barred by the Statute of Limi¬ 
tations on November 21, 1946, when the amended complaint 
was filed, -which, for the first time, contained any allegations 
with respect to said advertisement, and which allegations 
were stricken from said amended complaint by the Motions’ 
Court order of January 27, 1947. 

It is not too much for present counsel to state with all 
due deference that it seems to him the trial court permitted 
plaintiff’s counsel to try their case on the basis of the 
amended complaint notwithstanding that all of the libelous 
allegations therein were barred by the Statute of Limita¬ 
tions except the single one quoted in the Motions Court 
order of January 27,1947, even if that one, too, is not barred 
by the said statute. 4 

We submit on this phase of the case that irrespective of 
the merits of any other argument in this brief, the trial 
court committed prejudicial and reversible error in the 
admission of evidence on collateral issues—evidence which 
was immaterial, incompetent, and irrelevant to any issue left 
in the amended complaint after the entry of the order of 
January 27,1947, and which evidence was highly prejudicial 
to the defendant. 

Such prejudice on the part of the jury is self-evident be¬ 
cause of the exhorbitant amount of its verdict. 

vra 

The amount of the verdict and judgment is grossly exces¬ 
sive and should be set aside. 

i 

We have heretofore mentioned the fact that plaintiff 
testified he had commenced to sell real estate in Virginia 
in March 1940. The official documents of Virginia show, 

« The actual result was that the court below permitted the trial of all the 
matters which were charged against the plaintiff and his wife to be used 
against the defendant as if he was personally responsible for, and instigated, 
every accusation made against plaintiff and his wife. 


< 
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and plaintiff admitted, that his real estate license for 

1941 was revoked on July 17, 1941; that he had no license 
for 1942, 1943, and until February 17, 1944. Thus during 
the entire period from March 1940 to July 12,1945, or for a 
period of slightly more than five years, the plaintiff had 
held no real estate license from July 17, 1941, to February 
17,1944, or for 2 years and 7 months. He was thus without 
a license for more than half of the period from the time he 
entered the real estate business to the date of the alleged 
libel. 

In addition, the plaintiff’s wife, who operated with him 
in the real estate business, had had her license revoked in 

1942 and denied for most if not all of the year 1943 (62, 64). 
At least, no real estate license for her for 1943 was placed in 
evidence by plaintiff’s counsel along with her other ones. 

Under section 4359 (87) of the Virginia Real Estate Com¬ 
mission Act, hereinbefore quoted (p. 16), the Commission 
was required to give public notice semi-annually of all real 
estate licenses revoked, a copy thereof had to be delivered 
to each clerk of court in each county and city of the Com¬ 
monwealth, which clerks had to hold said notices as public 
records. Said notices or lists prepared by the Commission 
had to be mailed by the Commission to any person request¬ 
ing the same; and no doubt copies were mailed to each real 
estate board, including the Alexandria-Arlington-Fairfax 
Real Estate Board. 

Then, too, the records of the Arlington County Circuit 
Court on the appeal of the plaintiff from the action of the 
Commission denying the plaintiff a license for 1942 were 
also public records and there could hardly have been a public 
trial before a jury in a small community, such as Arlington 
County, without many people having full information with 
respect thereto. 

All of this adverse publicity concerning the plaintiff, as 
to which defendant had nothing whatever to do, could not 
have been otherwise than of serious consequences to the 
plaintiff. Plaintiff’s wife and his associate in the real estate 
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business, volunteered on cross-examination the statement, 
not at all responsive to the question, that: 

“A. No, we had quite some expense and difficulty and 
loss of our living and health and everything else perti¬ 
nent to that whole year of 1943, a trip to California, plus 
about $5,000, saying nothing about the amount of our 
business which we lost, which was the best year in the 
real estate business, the year of 1943. 

“Q. Would you answer the question? A. Not only 
did it hurt our business and our health, but it hurt our 
reputation, which meant more to us than anything 
else.” (67) 

The last quoted phrase of this witness is obviously a self- 
serving one and made for its effect on the jury. 

It is self-evident from her testimony—and it would other¬ 
wise appear to be correct—that plaintiff’s real estate busi¬ 
ness was knocked into “a cocked hat” by his difficulties with 
the Virginia Real Estate Commission from July 17, 1941 
to February 17, 1944, and the attendant adverse publicity 
with respect thereto. The situation was certainly not helped 
in any way by the difficulty which his wife got herself into 
with the same Commission late in 1942 which resulted in 
the revocation of her license and a denial of another one 
for 1943. 

The mere reporting of these public facts with respect to 
plaintiff, alone, in the letter of July 12, 1945, with the com¬ 
ment thereon by the plaintiff on a privileged occasion to the 
effect that the revocation was for “unethical and dishonest 
practices as a real estate broker” could not have caused 
the plaintiff any damages whatever prior to July 12, 1945, 
such as were related by Mrs. Edwards in her above quoted 
testimony. It stands to reason that some of the losses 
which plaintiff had after July 12, 1945, by reason of the 
refusal of people to list property with him for sale were 
attributable to the difficulties prior to February 17, 1944, 
with the Virginia Real Estate Commission and even to his 
difficulties after July 12,1945, resulting in the revocation of 
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plaintiff’s license on July 18,1945, and the subsequent court 
proceedings which resulted in the order of revocation being 
set aside. 

This Court may take judicial notice of the fact that trans¬ 
gressions of the la-w have their after-effects—particularly 
when they are followed by what amounts to a conviction 
therefor and publicity given thereto, as in the case of any 
and all revocations of real estate brokers’ licenses by the 
Virginia Real Estate Commission. It is beyond the bounds 
of all reason to suppose that a rehash of that publicity in a 
subsequent publication, addressed to the claimed unfitness 
of a candidate for public office, caused all of the damage, as 
the jury appears to have assumed in this case. It certainly 
did not cause the damage mentioned by Mrs. Edwards in 
her volunteered statement and that testimony might well 
have confused and prejudiced the jury, as we believe it was 
calculated to do. 

Counsel for the plaintiff undertook to show actual dam¬ 
ages resulting from the alleged libel. They interrogated the 
plaintiff with respect thereto (100-101). We respectfully 
submit that the testimony of the plaintiff proves nothing 
as to actual losses which he might have sustained as the 
result of the allegel libel, rather than as the result of the 
attendant publicity with respect to his difficulties with the 
Virginia Real Estate Commission for more than two and 
one-half years and again commencing in July 1945. The 
result of these controversies was that his licenses were twice 
revoked by that Commission, the first revocation leading 
to the denial of licenses for 1942 and 1943 and the 1942 
denial being sustained and the second on July 18,1945, being 
either reversed by the reviewing court or set aside by the 
Commission. 

On cross-examination, the plaintiff was even more at a 
loss to show any actual damages sustained by the alleged 
libel (114-116). * 

The failure in this respect of the plaintiff, after having 
assumed the burden to do so, is even more marked than was 
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his failure to show by competent evidence any malice against 
him on the part of the defendant to justify the jury in 
bringing in a verdict for any punitive damages. 

If there had been per se libel, as the trial court instructed 
the jury, counsel for the plaintiff might have failed to 
adduce any evidence of actual damages, leaving the amount 
to be determined by the jury. However, when plaintiff’s 
counsel declined to follow that procedure and did adduce 
evidence in an attempt to show actual damages, then the 
jury in fixing compensatory damages is bound by plaintiff’s 
evidence. We submit that the evidence wholly fails to estab¬ 
lish even nominal damages. 

Moreover, the amount of compensatory damages is so 
excessive as to warrant the presumption of bias and preju¬ 
dice on the part of the jury so as to require setting aside 
the verdict. 

There are a host of cases in the books where libel verdicts 
were held to be excessive in instances where the alleged 
libel was not in fact fair comment or privileged. In 
Swing v. Dunlap, 130 La. 498,58 So. 162 a verdict of $50,000 
in favor of a judge was reduced to $5,000 for a libel con¬ 
sisting of repeated false publications. 

In Lane v. Schilling, 130 Or. 119, 65 ALR, 1042, a verdict 
of $4,000 was held to be sufficient to compensate plaintiff 
for libel damages resulting from an accusation of dishon¬ 
esties and unfair dealings, including actions criminal in their 
nature. 

In Denoff v. Fama, 102 W. Va., 494, a verdict of $1,100 
was approved as being sufficient for a libel charging a rail¬ 
road foreman with bribing the roadmaster to use a false 
report and of using section labor to build himself a house. 

In Hanschke v. Merchants Credit Bureau, 256 Mich. 272, 
239 N. W. 318, a verdict of $3,500 was approved for libel 
proclaiming plaintiff a criminal. 

In Nieuhaus v. Times Picayune Publishing Co., 176 La. 
240, 145 So. 527, a verdict of $350 was held adequate for a 
libelous charge that plaintiff was a sharp dealing shop¬ 
keeper. 
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In Mothersill v. Voliva, 158 Ill. App. 16, a verdict of 
$10,000 in favor of a lawyer who had been libelled and 
who had not shown any actual damages was held to be 
excessive. 

In Lehner v. Berlin Publishing Co., 211 Wise. 119, 246 
N. W., 579, a verdict of $7,000 was held to be excessive for 
charging an attorney with unethical conduct. 

In Manning v. Meade, 180 Iowa, 932, 164 N. W. 113, a 
verdict of $2,500 was reduced to $1,500 for charging the 
plaintiff with larceny. 

It would unduly extend this brief to list more of such 
cases. In no case that we have found has a plaintiff in a 
libel case been permitted to recover three-fifths of the total 
property of the defendant for an alleged libel but that is 
what has happened in this case. 

The judgment of the court below should be set aside in 
any event on the ground that the amount thereof is grossly 
excessive, thus evidencing the prejudice of the jury result¬ 
ing from the immaterial, irrelevant, and incompetent evi¬ 
dence which counsel for plaintiff persisted in placing before 
the jury and which the court permitted such counsel to do 
despite the objections of counsel for the defendant. 

CONCLUSION 

Upon the whole case, the defendant submits that the court 
below erred in each of the several particulars set forth in 
this brief and that on any or all of such particulars the 
judgment should be reversed with directions that the suit 
be dismissed at the costs of the plaintiff. 

Respectfully submitted, 

O. R. McGuire, 

Attorney for Appellant-Defendant. 


Ivy Lee Buchanan, 
Ernest F. Henry, 

Of Counsel. 
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APPENDIX. 

Circuit Court of the County of Arlington, Virginia, on 
Saturday, the sixteenth day of January, in the year of our 
Lord, nineteen hundred and forty-three. 

Present: The Honorable Walter T. McCarthy, Judge. 

In re : In Matter of Application for Appeal At Law 
From Decision of Real Estate No. 1129 

Commission By Thomas E. Edwards. 

This Day came counsel for the petitioner, Thomas E. 
Edwards and advised the Court that he did not desire to 
file written grounds for his motion in this case made on the 
8th day of January, 1943. 

Whereupon the Court having maturely considered the 
same does hereby overrule said motion. 

It is Therefore the Judgment of the Court in accord¬ 
ance with the verdict of the jury that the petition of the 
petitioner, Thomas E. Edwards is denied and that the costs 
herein be taxed against the petitioner, Thomas E. Edwards. 

And This Order is Final. 

Walter T. McCarthy, 

Judge. 

A Copy, 

Teste; 

H. Bruce Green, 

Clerk. 

By Rachel H. White, 

Deputy Clerk. 


(seal) 
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United States Court o! Appeals 

District of Columbia Circuit. 


No. 9895. 


N. C. HINES, Appellant, 
v. 

THOMAS E. EDWARDS, Appellee . 


BRIEF FOR APPELLEE. 


JURISDICTIONAL STATEMENT. 

The jurisdictional statement as set forth in Appellant’s 
brief is substantially correct However, the motion on the 
principle of forum non conveniens was not filed until De¬ 
cember 15, 1947, the day of the trial, some nineteen months 
, after the pleading stage of the case had been closed. 
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COUNTERSTATEMENT OF THE CASE. 

There was evidence from which the jury could have 
found the following: 

At the height of the real estate “boom” the defendant 
published and circulated among the inhabitants of Arling¬ 
ton County, Virginia, addressed to real estate owners, a 
libel of and concerning the plaintiff, Thomas E. Edwards 
(App. 16). Edwards, hereinafter referred to as plaintiff, 
first entered the real estate business in Arlington, Virginia, 
in March 1940 with his wife (App. 85, 86). He had never in 
his life been accused, arrested or convicted of a crime and 
had never cheated or defrauded anyone and had never done 
a dishonest act (App. 98). Prior to the circulation of the 
libel the plaintiff had enjoyed a good reputation in the 
community for honesty, integrity and fair dealing (App. 
80, 81). His attention was first called to the circulation 
of the libel (App. 16, 17, 18) in July 1945 when certain 
friends called him and handed him a copy of the libel (App. 

99) . After that he noticed a publication in the Arlington 
Sun, the only paper then in existence in Arlington, Virginia 
( App. 100). Following the publication of the libel and the 
republication of the libel in the Arlington Sun, plaintiff 
found himself unable to secure listings for the sale of real 
estate although he was then and had been a duly licensed 
real estate broker for the State of Virginia. Persons with 
whom he had theretofore done business and enjoyed their 
confidence refused to allow him to list or handle their prop¬ 
erty (App. 100). People with whom he had formerly dealt 
shunned and avoided him because there had been created 
in their minds suspicions concerning his integrity (App. 

100) . It was not possible to say accurately and arithmet¬ 
ically how many listings were lost as a result of the cir¬ 
culation of the libel because the prospects would give no 
reason (App. 100). On occasions he learned that the letter 
had destroyed their confidence in him (App. 100). Ed¬ 
wards did, however, know precisely of several instances 
where listings had been withheld from him (App. 101) and 
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that the circulation of the libel had caused him humiliation, 
anxiety, worry, loss of business, loss of friends, and loss of 
social prestige (App. 100). This libel further charged the 
plaintiff with being the type of individual who would penal¬ 
ize real estate brokers because he had a position on the 
0. P. A. Board. It was undenied that he had never penal¬ 
ized anyone while serving on the 0. P. A. Board (App. 112). 

The libel in addition to being circulated by letter among 
the property owners of Arlington County and other real 
estate brokers was republished in the Arlington Sun by the 
defendant and was paid for by the defendant (App. 139). 

Edwards in 1941 did have his real estate license revoked 
shortly after being licensed for a violation of Section 8(g) 
of the Virginia Real Estate License Law (App. 217). 
Thereafter Edwards reapplied for his license as a real 
estate broker and was granted a license by that Board in 
1944 (App. 88). Among the requirements for the licensing 
of a real estate broker, Section 4 (App. 212) states: 

“A license shall be granted only to persons who bear 
a good reputation for honesty, truthfulness and fair 
dealings and are competent to transact the business of 
a real estate broker or a real estate salesman in such 
manner as to safeguard the interests of the public.” 

The reason Edwards was unable to appeal the revocation 
in 1941 was due to the failure of his attorney to file for an 
appeal within the period prescribed for such action, as a 
result of w T hich that right was lost (App. 113). 

In publishing this libel defendant had been actuated by 
an express hostility towards the plaintiff and by the 
threats made to the wife of the plaintiff. Moreover, there 
was ample evidence from which the jury could have found 
a reckless and willful disregard of the rights of the plain¬ 
tiff. Trial Court’s Memorandum (App. 12,13,14,15). 

Despite the assertion by defendant, plaintiff actually had 
been a duly licensed real estate broker for Arlington 
County, Virginia, for 1944,1945, 1946, and 1947 and still is 
such a licensed broker (App. 21, 22). The libel was cir- 
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culated during the best years of the real estate business 
(App. 67). 

The jury could have found further from the evidence that 
the delay in accounting for the funds in the Humfeldt mat¬ 
ter was due to incompetency and negligence because at the 
time Edwards had only been a real estate broker for less 
than one year and that the libel as published was not true, 
or substantially true. 

SUMMARY OF ARGUMENT. 

(a) 

Both prior to and since adoption of Federal Rules of 
Civil Procedure, an amendment to a complaint relates 
back to filing date of original pleading. Complaint in this 
case -was filed within applicable period of limitations. 
Amended complaint does not set forth a new cause of ac¬ 
tion but simply enlarges original complaint, setting forth 
in haec verba the libel complained of. In order dismissing 
complaint, only objection made to action of Justice Golds- 
borough was objection noted by Appellee. No objection 
interposed by Appellant (App. 7-8). Failure to plead 
statute constituted waiver in any event. 

(b) 

Motion filed by defendant for dismissal on principle of 
forum non conveniens was correctly denied. Nineteen 
months after complaint was filed and cause was at issue 
after hearing on numerous motions, defendant for first 
time raised this point in an oral motion on December 15, 

1947, the day this action was called for trial. In accordance 
with the practice of the Trial Court, the oral motion, later 
reduced to writing the following day, was referred to the 
pretrial Justice and after argument thereon the motion 
was denied and the case came on for trial December 16, 

1948, on the morning said motion was heard. Forum non 
conveniens is not jurisdictional. It is a rule of convenience 
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and discretion and since it is dilatory must be raised sea¬ 
sonably, otherwise it is waived. 

(O) 

The issue of fair comment was expressly withdrawn by 
counsel for Appellant from consideration in the lower 
Court. The instruction that the published words were 
libelous per se was submitted to jury without objection and 
correctly so. 

(d) 

Failure to direct verdict at close of plaintiff’s case is 
waived by introduction of testimony in defendant’s case. 
Refusal of Trial Court to grant new trial or to reduce ver¬ 
dict were matters within the discretion of Trial Court, and 
on review such discretion will not be disturbed except upon 
a clear showing of abuse. Throughout the trial appellant 
never raised points in the court below concerning the law 
of Virginia until after verdict. Nevertheless, decisions of 
Virginia completely support Trial Court’s action. 

ARGUMENT. 

L 

The Court Below Correctly Denied Motion of Defendant 
to Strike Amended Complaint and for Summary Judg¬ 
ment Instead of Granting Motion to Strike in Part Only. 
No Objection to the Action of Court in This Respect 
Was Taken. Amended Complaint Simply Enlarged 
Original Complaint and Was Not Pleaded in Answer 
and Hence is Waived. 

Defendant’s motion below to strike the amended com¬ 
plaint because the Statute of Limitations applied was 
grounded on the theory that a new cause of action had 
been introduced. The original complaint filed herein com¬ 
plied with Rule 8(a) of the Rules of Civil Procedure. It set 
forth a brief, simple, and concise statement of the claim. 
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In dismissing the original complaint, Justice Goldsborough 
held that the allegations in the complaint should have been 
i set out in haec verba (App. 29). When the amended com¬ 
plaint was filed it merely elaborated the original pleading 
i by setting forth the precise language in haec verba. 

Rule 15(c) of the Federal Rules of Civil Procedure pro¬ 
vides as follows: 

“Relation back of amendments. Whenever the claim 
or defense asserted in the amended pleading arose out 
of the conduct, transaction or occurrence set forth or 
attempted to be set forth in the original pleading, the 
amendment relates back to the date of the original 
pleading.” 

Nowhere in the Rules of Civil Procedure is the term 
cause of action used. Professor Moore in his treatise on 
the Federal Rules of Civil Procedure in Volume I, page 145, 
states that the draftsmen of the pharases claim or claim for 
relief hoped that such difference of expression would give 
the courts freedom to escape the morass of decisions con¬ 
cerning the meaning of cause of action. The Federal Rules 
have broadened the former concept of * 4 cause of action” 
and have indicated a desire to avoid the old concept by 
adopting terms “Claim” or “Claim for relief”. Liberality 
in allowing amendments grew from a desire to eliminate 
the barring of a claim by the statute of limitation because 
of a defectively stated complaint or declaration. An 
amendment which merely explains, amplifies, or elaborates 
or gives greater precision to the allegation of the cause of 
action originally presented is not the statement of a new 
cause of action. 1 

i In the recent case of U. S. v. Powell, (1938) 93 F. (2d) 
788, an amendment was allowed because it was held there 
that defendant must have known the facts from the very 

l Seaboard Airline Railway v. Rcnn , 241 TJ. S. 290, 36 S. Ct. 567, 60 L. 
Ed. 1006; Neubeck v. Lynch , 37 U. S. App. D. C. 576; Stevens v . Saunders , 
34 U. S. App. D. C. 321; Cockrell v. The State Federal Savings 4 " Loan Assn ., 
33 A. 2d 321. 



beginning of the suit and could hardly complain that he 
was not then aware of them. In this case this defendant 
certainly was aware of this libel as the one which he had 
composed and circulated about this plaintiff. 

Moore’s Federal Practice (1945 Supp.) Vol. I, p. 370, 
cites numerous cases holding that amendments relate back 
to the date of the original pleading where the statute of 
limitations has barred the amended complaint. 

A comparison of the original and amended complaints 
leaves no room for doubt that in both instances plaintiff 
relied upon the same libel. In the answer filed by the de¬ 
fendant below to the amended complaint, no point was made 
by the defendant raising the statute of limitations to the 
amended complaint. It would seem that the failure to plead 
the statute of limitations would constitute a waiver of that 
defense. Rule 8(c) of the Rules of Civil Procedure pro¬ 
vides that the statute of limitations must be pleaded affirm¬ 
atively. In the case of French v. District Title Insurance 
Company, 64 U. S. App. D. C., 131, 75 F. (2d) 650, this' 
Court has held that the defense of the statute of limitations 
cannot be raised on demurrer but must be pleaded affirma¬ 
tively. 

In the present instance not only did the Appellant fail 
to note an objection to the action of the Court, but actually 
filed its answer to the merits of the amended complaint 
without raising the defense of the statute of limitations. 

n. 

The Court Below Correctly Denied Motion to Dismiss on 
Principle of Forum Non Conveniens. 

Appellant misconceives the principle of forum non con¬ 
veniens. In his brief it is assumed to be jurisdictional. 
Actually it is only a rule of convenience. When its prin¬ 
ciple is sought to be invoked, it must be raised seasonably 
and not as in this instance nineteen months after the com¬ 
plaint was filed, the pleadings closed and the case calen- 
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dared and at issue for trial. In referring to the filing of 
this motion the Appellant states that it was filed belatedly. 
To be precise it was filed on the day of the trial. 

To have reached any other result would have constituted 
a gross injustice under the circumstances of this case be¬ 
cause by the time the Appellant had filed the motion which 
under the Federal Rules of Civil Procedure was waived, 
the cause of action would have been barred by the statute 
of limitations. For that reason alone, the Court would have 
been justified in refusing to dismiss the action. The defen¬ 
dant in this case maintained a place of business and was 
engaged in the real estate business in the District of Co¬ 
lumbia where he had been served personally with process. 
The case of Gulf Oil Corporation v. Gilbert, 330 U. S. 501, 
67 S. Ct. 839 on which appellant leans heavily for 
authority requiring the Court to decline jurisdiction as 
being mandatory, actually is not in point. 

In the Gulf Oil case the court affirmed the exercise of 
discretion by the lower court in declining jurisdiction. 
Furthermore, the forum selected by plaintiff in that case 
was more than three hundred miles from the lex locus 
delicti. 

i Most important, however, is the filing of the motion some 
nineteen months after the original complaint was filed and 
long after the pleading stage of the case was closed. The 
doctrine is one of discretion and convenience as well as 
expediency. It is not one of jurisdiction. Blaustein et al. 
v. Pan American Petroleum and Transport Co. 21 N. Y. S. 
(2d) 651, 174 Misc. 601. In the annotation contained in 32 
A. L. R. 78 under the note Time When Objection to Juris¬ 
diction Should be Raised, we find the following: 

“Courts, being called upon to refuse to adjudicate 
the controversy in which they have jurisdiction of the 
subject matter, and the parties which are before them, 
have felt a decided reluctance to release jurisdiction 
especially where the rights of the parties could be easily 
determined and without oppression to the defendant; 
and the cases in which discretionary power to decline 
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jurisdiction was exercised, as well as those in which 
jurisdiction was entertained, show that the power is 
exercised very cautiously. ‘It is a jurisdiction which 
one ought to exercise with extreme caution’. Cotton, 
L. J. remarked in McHenry v. Lewis (1882) L. R. A. 
22 Cli. Div. (Eng.) 397; and the court reiterated that 
‘ stopping in the middle of a suit, the plaintiff going on, 
when he has a right of action as against the defendant, 
is a jurisdiction which has to be exercised with very 
considerable caution’. For this reason it has been 
held that where the reasons forum non conveniens re¬ 
late to the convenience of the defendant, he should 
raise objection to the forum seasonably. The Belgen- 
land (1884) 114 U. S. 355, 29 L. Ed. 152, 5 Sup. Ct. 
860; Stewart v. Lichtenberg (1920) 148 La. 195, 86 So. 
734; Burdick v. Freeman, (1890) 120 N. Y. 420, 24 
N. E. 949, affirming same point in (1887) 46 Hunt 138, 
10 N. Y. S. R. 756; Western Union Telegraph Co. v. 
Russell (1895) 12 Tex. Civ. App. 82, 32 S. W. 708; 
Morrisette v. Canadian P. R. Co. (1904) 76 Vt. 267, 56 
A. 1102.” 

The above holding rests upon the ground which sustains 
the rule that all dilatory pleas must be seasonably made. 

A libel action is transitory. Hartmann v. Time, 156 F. 
(2d) 127. The action can be brought in any jurisdiction 
where the defendant can be found and served with process 
personally. Hines was engaged in business and operated a 
real estate brokerage business in the District of Columbia. 
He was served here personally with process. Merely re¬ 
siding in a State is not sufficient to justify the inference 
that the State of residence of the parties would be the ideal 
forum. Non-residents are frequently compelled to seek 
forums where a defendant can be served. The process of 
subpoena for witnesses was available to this defendant. 
In the Gulf Oil case, supra, no such process was available. 
If the Court had exercised the principle after having ac¬ 
cepted jurisdiction of the case and after having made rul¬ 
ings thereon over a period of nineteen months, such action 
would have constituted reversible error, in favor of plain- 
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tiff. It is almost too elementary to cite cases that dilatory 
pleadings must be made seasonably and not when a cause 
has proceeded to trial after a waiting period on the trial 
calendar of eighteen months. 

It should also be remembered that the principle is one of 
the balancing of convenience between the Court, the plain¬ 
tiff, and the defendant, and the Court by its action has ruled 
that so far as it was concerned, there was no inconvenience 
to it. The plaintiff by bringing his action in the District 
Court has also stated there was no inconvenience to him. 
For the first time at trial the defendant raises the point 
of convenience to him although he was well able to produce 
at the trial twice the number of witnesses that plaintiff was 
able to produce. As will appear hereafter, the appellant 
both in the trial court and in this court has raised or failed 
to raise points in time. 

This principle should not be applied where it could serve 
as a trap. A defendant wishing to raise the inconvenience 
of the forum could sit by idly until the period of limitations 
has run and then raise the point for the first time at trial 
as was done in this case. He knew which of these forums 
would have been convenient when the action was filed 
against him. It was then that he should have raised the 
point. Raising it for the first time before the Trial Court 
who was required to refer the oral motion to the pretrial 
judge is, to say the least, untimely. 

The principle contended for by appellant is that forum 
must reject jurisdiction of a transitory action. For the 
above reasons, and for the reasons which have been shown 
that the principle is not one of jurisdiction but one of con¬ 
venience, it is submitted that forum non conveniens must 
be exercised cautiously and is within the discretion of the 
Trial Court. 
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The Defendant’s Motion for Directed Verdict at Close of 
Plaintiff’s Case Was Waived; (2) the Court Correctly 
Denied the Motion for Directed Verdict at the Close of 
All the Evidence of the Case; (3) the Defendant’s Mo¬ 
tion After Verdict and Judgment Notwithstanding the 
Verdict or for a New Trial Was Correctly Denied and 
Under Circumstances Not Subject to Review. 

IV. 

The Court Invited Guiding Instructions. Instructions as 
Given Together With the Charge by the Court to the 
Jury on the Issues Were Expressly Assented to by the 
Counsel for Appellant and Any Error in This Respect 
Has Been Waived. 

Since appellant has briefed these two points as one, the 
reply shall be as one. 

With respect to the claim of error that defendant’s mo¬ 
tion for directed verdict at the close of plaintiff’s case 
should have been granted, this Court has said on numerous 
occasions that defendant’s introduction of evidence con¬ 
stitutes a waiver of the motion and the Court’s failure to 
grant it cannot be alleged as error on appeal. Capital 
Transit Company v. Gamble , 160 F. (2d) 283, 82 U. S. App. 
D. C. 57; Wigmore Evidence (3rd Ed. 1940, Sec. 2496). 

The reports of cases are fairly bursting of incidents 
which decide again and again that, with few exceptions, ob¬ 
jections which were not taken below cannot be urged upon 
appeal. This rule is as old as they come in law. Yet this 
simple doctrine is being repeatedly abused in this case by 
counsel who seems to forget that this Court is not a forum 
in which to discuss points that are new or were not pressed 
below or which were expressly or impliedly waived below, 
but that this Court is simply a Court of review to deter¬ 
mine whether the rulings of the court below as presented 
were correct. Instructions to juries are prepared by conn- 
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sel and submitted to the Trial Court for submission to that 
body. 

In the present case, the instructions given to the jury 
were prepared by respective counsel at the instance of the 
Court, which requested guiding instructions. It is signifi¬ 
cant that Appellant failed to bring up the instructions to 
this court. It is an elementary rule of appellate practice 
that errors in instructions must be specific and point out 
the errors complained of. 4, C. J. S. Sec. 334, Pg. 700 et 
seq. The issue of fair comment, for example, was expressly 
withdrawn from the case by Appellant himself. Although 
the withdrawn instructions were not brought up by the 
Appellant, reference is made to the manuscript record it¬ 
self where on page 488 the following colloquy occurs: 

“Mr. Henry: I will withdraw 4 and 5, if Your 
Honor please which would have been a definition of 
fair comment. 

The Court: All right. There hasn’t been any re¬ 
traction or correction. 

Mr. Henry : No, Sir. I put that in in an abundance 
of caution at the time this was written and I am quite 
willing to eliminate that completely.” 

Thus it can be seen that the issue of fair comment was 
withdrawn and never did become an issue for the jury. 
Again at the conclusion of the instructions presented by 
counsel and the charge given by the Court, the Court spe¬ 
cifically asked if counsel had any objection to the charge 
as given by the Court. There we find counsel stating that 
there were none (App. 208). 

In his memorandum the learned Trial Judge himself 
crisply, tersely, and correctly stated that the issue in the 
case simply was whether the libelous report was different 
from the quasi-judicial action of the real estate board and 
if so, whether the difference would have made a different 
impression upon the jury. (App. 14). That is a correct 
statement of the law, both of the forum and of the lex loci 
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delicti. The theory under which this case was tried by the 
defense was that the alleged libel was true. Appellant fails 
to point out to the Court where the instructions he re¬ 
quested were denied or where he actually objected to the 
instructions as given. 

For example, the words “dishonest and unethical” of 
and concerning the plaintiff was presented by the Court to 
the jury as being libelous per se. To this instruction Ap¬ 
pellant made no complaint below and did not object. To 
call a person dishonest and unethical is glaringly libelous 
per se. 

The libel (App. 16, 17, 18) charged the Appellee with 
being a dishonest and unethical broker engaging in dis¬ 
honest and unethical practices. Plainly it imputed to this 
plaintiff a disposition to cheat, deceive, and betray. It fur¬ 
ther imputed to plaintiff a complete absence of integrity 
as a real estate broker; also that he was a cheat and a 
fraud. At the time of the publication and to this date plain¬ 
tiff was, now is, and has been a duly licensed real estate 
broker earning his livelihood in that profession. The libel 
struck at the very core of his ability to earn a living in 
his profession. The theory of this defendant’s defense to 
this publication was that it was true and it was true on 
the basis of a revocation of this plaintiff’s license some 
four years prior to the publication of the libel pursuant to 
Section 4359 (83)g (App. 209-222) of the Virginia Code. 
Characterizing the revocation in July 1945 the defendant 
quoted words which do not appear in the statute. It was 
simply an embellishment by the defendant of a quasi-judi¬ 
cial record some four years after its occurrence by a person 
not privileged. Whether or not the truth of the libel had 
been established was a question for the jury. 

A similar contention as respects fair comment was made 
in thd case of Martin v. Washington Times Company , 67i 
U. S. App. D. C. 11, 89 F. (2d) 230. In that case the Wash¬ 
ington Times published a libel and as a result of a suit 
filed against it, admitted the publication but denied other 
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allegations of the declaration. The case was tried and was 
sent to the jury on the issue of truth or falsity, as here, and 
when the Appellant there attempted to raise questions of 
fair comment and privilege on appeal, we find this Court 
stating as follows: 

“We find it unnecessary to determine in this case 
whether the articles published were libelous per se, as 
contended for by plaintiff, or were privileged communi¬ 
cations as urged by the defendant. The Court on most 
elaborate testimony on all issues raised in the case, in¬ 
cluding the truth of the statements made in the pub¬ 
lished articles, charged the jury that the published arti¬ 
cles are libelous per se and submitted the case to the 
jury on the issue of whether or not the statements made 
in the articles were true or false/ ’ 

To retry this case, this Court said in the Martin case, 
supra, would result in the submission of a question which 
without objection has already been put in issue and decided 
against the plaintiff. In this instance fair comment had 
been expressly withdrawn. 

It is manifest that the defendant in his libel imputed to 
this plaintiff a persistent course of dishonest and unethi¬ 
cal practices as a real estate broker. The libel charged the 
plaintiff with a disposition to cheat, deceive and betray. 
The reader of the libel would have no difficulty in conclud¬ 
ing that plaintiff as a real estate broker was lacking in in¬ 
tegrity and was a cheat and a fraud. As the Trial Court 
has stated in his memorandum he nowhere disclosed that 
plaintiff was in fact a licensed real estate broker. 

For the first time in this court appellant complains about 
the charge of the court. He also complains regarding the 
question of punitive damages although this question was 
waived because the instruction on damages was prepared 
and submitted by the appellant himself. 

An appellant is estopped to question the correctness of an 
instruction as to the amount of recovery or rule of law 
when such rule of damages stated in the instruction is 
adopted at his instance. 
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See: Chicago Pager Company v. Grigsby-Grunow-Hinds 
Company, 26211L App. 74; Hertz v. Detroit United Railway, 
190 N. W. 664, 221 Mich. 82; Illinois Central Railway Com¬ 
pany v. Mahon Livestock Company, 71 So. 802, 111 Miss. 
496; Collins v. Michigan Cent. Railway Co., 159 N. W. 535, 
193 Mich. 303. 

Plaintiff whose attorney stated that he was satisfied in 
answer to the Court’s question at the conclusion of the 
charge as to whether there was anything further is in no 
position to question the correctness of instructions or the 
charge on appeal. A case in point is Nashville Gas & Heat¬ 
ing Company v. Phillips, 69 S. W. (2d) 914, 17 Tenn. App. 
648; Donaldson v. Carstensen, 2A1 N. W. 522,188 Minn. 443. 

This Court has likewise held it was too late on appeal to 
complain of instructions and of the charge of the Court. 
See Lippman v. Williams, 79 U. S. App. D. C. 334, 147 F. 
(2d) 150; Speigel v. Cummenick, 78 U. S. App. D. C. 351,121 
F. (2d) 19. Also see case of Wattwood v. Potomac Chemical 
Company, 42 A. (2d) 728. 

While the Appellant complains that certain instructions 
were not given he fails to point out in the record where 
he made any complaint regarding the instructions as they 
were given, nor does he show that he requested the Court 
to instruct the jury in the respect of which he here com¬ 
plains. Crockett Engineering Company v. Ehret Magnesia 
Mfg. Co., 81 U. S. App. D. C. 159,156 F. (2d) 817; Snyder, 
etc. v. Thorniley, No. 669, decided November 4, 1948, Mun. 
Ct. of App. D. C. 

Counsel cannot sit idly by gambling on a jury’s verdict 
and after suffering an adverse verdict use a motion for a 
new trial as a vehicle for asserting objections retroactively 
or for grounding an appeal on a theory not presented to a 
Trial Court. See District Hauling & Construction Co. v. 
Argerakis, 34 A. (2d) 331, and cases cited. 

The defendant’s case below was that the published arti¬ 
cle was true or substantially true. This issue had been 
narrowed by counsel for Appellant himself, after he ex- 
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pressly withdrew his instruction on fair comment. It was 
on instructions prepared and submitted by him that the 
question of the truth or substantial truth of the published 
article was sent to the jury. Not until after the verdict 
did counsel attempt to again argue his abandoned theories. 
This Court has held that one cannot contend on appeal 
theories other than urged and adhered to below. Carr v. 
Shifflette, 65 U. S. App. D. C. 268, 82 F. (2d) 874; Martin 
v. Washington Times, 67 U. S. App. D. C. 11, 89 F. (2d) 230; 
13cddi v. Ambrogi, 67 U. S. App. D. C. 101, 89 F. (2d) 845. 

As in the Martin case, supra, that issue was determined 
adversely to the defendant. Here the failure to instruct 
and objections to instructions given were not objected to 
and a party cannot predicate error in this jurisdiction for 
such failure, if any. Dimock v. W. F. Roberts Co., 54 U. S. 
App. D. C. 20, 293 F. 839. 

Another point on which Appellant relies is the failure 
of the Trial Court to award a new trial. This has been held 
to be discretionary and not to be disturbed on appeal, ex¬ 
cept upon a clear showing of abuse of that discretion. 
Washington Times Company v. Bonner, 66 U. S. App. D. C. 
280, 86 F. (2d) 836. The denial by the Court of the motion 
for judgment notwithstanding the verdict was likewise 
within the Court’s discretion. In the case of McWilliams 
v. Sheppard, 75 U. S. App. D. C. 334, 127 F. (2d) 18, this 
Court stated on page 335: 

“The refusal of the Trial Court to set aside the ver¬ 
dict was within the Court’s discretion. Frye v. Lyon, 
55 App. D. C. 40, 299 F. 926 ...” 

Next appellant complains that the law of Virginia gov¬ 
erns and controls this suit. Although this was not urged 
until after verdict the appellant does not cite any Virginia 
case holding to the contrary of the rulings in this case as 
it was tried below. In Norfolk Post Corp. v. Wright, 140 
Va. 735, 125 S. E. 656, 40 A. L. R. 579, it appeared that 
plaintiff was arrested for housebreaking in a community 
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called “Riverview”. A report published in a newspaper 
stated that plaintiff was arrested for the “Colonial Place 
Robberies ”. Stating that substantial truth had not been 
proven, the Virginia Court had this to say: 

“It could have been, and doubtless was argued with 
great force that ‘Colonial Place robberies’ was a gen¬ 
eric term and covered the series of crimes lately per¬ 
petrated in a particular section of Norfolk. The jury 
might have believed that Colonial Place and Riverview 
were comprehensive and interchangeable terms, used 
to designate a general residential section of that city, 
harassed by a persistent thief, so, also, it was proper to 
argue that to publish one as suspected of robbing A, 
when he was in fact suspected of robbing B, could do no 
damage beyond what a statement literally correct would 
have done because all of this may be true, but it was not 
true as a matter of law, and if it was true as a matter 
of fact, it was for the jury to say. These offenses might 
have differed in degree and the damage might have 
been nominal or substantial; this, too, was for the 
jury.” 

The charge given by the Trial Court embodied this prin¬ 
ciple. See Vaughn v. Newsleader Company, 105 F. (2d) 
360; James v. Powell, 154 Va. 96, 152 S. E. 539, 545. 

Whether defendant in eliminating fair comment was ac¬ 
tuated by a change of trial tactics or whether he was con¬ 
cerned that some cases have already held as a matter of 
law that there could be no good faith for fair comment or 
criticism of a public record some three years after its date, 
Naezele v. McFadden Publications, 292 N. Y. S. 851, is not 
known. The fact is, however, that he did withdraw the 
issue and should not now be heard on this appeal to 
argue it 

The attack on the political candidate could not conceiva¬ 
bly furnish a shield of immunity to this defendant in his 
officious intermeddling into the character of a stranger to 
the office-seeker. Edwards did not seek office. And the 
libel concerns itself not with the office-seeker but with a 



stranger to the office. The cloak of privilege cannot serve 
as a refuge for this type of libel and whatever privilege 
there existed to critize a candidate would have been lost 
in any event by the abuse and express finding of the jury 
of malice. Newell, Slander & Libel, 4th Ed. Sec. 440, 476. 
In such cases, a candidate is deemed to have placed his 
character in issue. Edwards did not place his character 
in issue in that political campaign. 

Emphasis is laid by appellant upon the Virginia statute 
which is here cited in full. 

“ Section 6240.—Evidence in Mitigation of Damages. 

In any action for defamation, the defendants may 
justify by alleging and proving that the words spoken 
or written were true, and (after notice in writing of 
his intent to do so, given to the plaintiff at the time of, 
or for pleading to such action), may give in evidence, 
in mitigation of damages, that he made or offered an 
apology to the plaintiff for such defamation before 
the commencement of the action or as soon afterwards 
as he had an opportunity of doing so, in case the action 
shall have been commenced before there was an oppor¬ 
tunity of making or offering such apology.” 

And following the annotation of the section of the Code 
cited above, the case of Williams Printing Company v. 
Saunders, 113 Va. 156, 73 S. E. 472, held that the truth of 
defamatory words, written or spoken, cannot in Virginia 
be shown under a plea of not guilty, but can only be shown 
under a plea of justification. 

Thus it appears that the defendant in this case had the 
greater benefit of a defense which would not have been 
available in Virginia. 

Although appellant states that the law of Virginia is dif¬ 
ferent, examination of the decisions of that State indicate 
otherwise. See Trial Court’s Memorandum (12). 
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V. 

The Court Below Was Never Requested to Instruct the Jury 
on the Libelous Words as Constituting Fair Comment. 

Appellee believes he has adequately covered the point 
raised regarding fair comment under the Argument IV. 


VI. 

The Court Below Gave the Instruction on Punitive Damages 
at the Request of Appellant and on Doctrine of Invited 
Error Should Not Now be Heard to Raise Issue That 
Punitive Damages Could Not be Assessed. 

The novelty of the question regarding punitive damages 
can best be answered by the fact that the instructions 
thereon were expressly submitted to the jury at the request 
of the defendant himself. One cannot assert error upon 
instructions he himself has asked for. 

The argument that the forum has no right to award puni¬ 
tive damages in this case simply because the defendant is 
a resident of Virginia finds no support in the cases. Under 
this contention a defendant inflicting a willful and malicious 
injury leaving the lex loci could always eliminate the pos¬ 
sibility of being held for punitive damages under the lex 
fori. The element of punitive damages in this instance is 
not a statutory penalty. Punitive damages is inherent to 
the common law itself. Having in any event submitted this 
instruction he should not now be permitted to seek another 
“bite at the cherry” in the hope that it will bring him bet¬ 
ter results. This Court has held as long ago as Evans v. 
Shoonmaker, 2 App. D. C. 62, that a party cannot predi¬ 
cate error on an instruction given at his own request. In¬ 
asmuch as malice has been expressly and conclusively 
shown, punitive damages were warranted. 
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vn. 

The Court Below Correctly Permitted Evidence on Behalf 
of Plaintiff Pertaining to Threats Made by Hines to 
Wife of the Plaintiff. 

The matter was not collateral. Hines had exhibited ex¬ 
press malice towards this plaintiff. He was in the real 
estate business and resented the tactics of the wife and had 
told her that he w*as going to run her and her husband out 
of the county. It was not merely hostility towards the 
plaintiff’s wife, it was an expression of intense hostility 
towards the plaintiff himself. Moreover, express malice 
was shown by the intrinsic nature of the missive itself. 
Express malice and hostility can be shown in this fashion. 
In McCown v. Boone, 81 U. S. App. D. C. 19,154 F. (2d) 19, 
plaintiff introduced testimony to show express malice, and 
the hostility of the defendants toward plaintiff which oc¬ 
curred some three or four years prior to the publication. 
This Court had this to say: 

“In an action for libel, malice need not appear on 
the face of the publication, but may be shown by ex¬ 
trinsic proof where an emotion of hostility at a specific 
time is to be shown, existence in the same person of the 
same emotion at another time is in general admissi¬ 
ble.” 

There was no question about the hostility of this defen¬ 
dant towards the plaintiff. He attempted to shift blame 
on his son whom he claimed to have a similar name for 
making charges against Mrs. Edwards. This was brought 
out by his own counsel. On cross-examination if evidence 
is brought out by a party or is subsequently introduced by 
a party, the objection to the evidence is waived. Rodier v. 
Life Ins. Co. of Va., 32 U. S. App. D. C. 159; Miller v. HaU, 
155 A. 327, 161 Md. 11; Gibson v. Gernite, 50 U. S. App. 
D. C. 3, 267 F. 305. 

The hostility had a direct bearing to the issues in the 
case. It demonstrated a specific hatred on the part of 
Hines towards Edwards. 
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vm. 

0 

The Amount of the Verdict and Judgment Is Not Grossly 
Excessive and Should Not be Set Aside. 

A wrongdoer can hardly complain of the speculative na¬ 
ture of the damage which his wrongdoing occasions. In 
the recent case of Bigelow v. R. K. 0 . Radio Pictures, 66 
S. Ct. 574, 327 U. S. 251, the Court had this to say: 

“The most elementary conceptions of justice and 
public policy require that the wrongdoer shall bear 
the risk of the uncertainty which his own wrong has 
created. See Package Closure Corp. v. Mealright Co., 
2 Cir. 141 F. (2d) 972, 979. That principle is an an¬ 
cient one, Armory v. Delamirie, 1 Strange 505 . . . ” 

The circulation of this libel, bearing in min d that over 
two hundred such libels or more were mailed throughout 
the State in which this plaintiff engaged in business as a 
real estate broker, makes it almost impossible to show arith¬ 
metically in dollars and cents the precise amount of money 
that he had lost or in the future may continue to lose as a 
result of this vicious intermeddling. Damages in such in¬ 
stances is peculiarly a function of the jury. The letter was 
calculated to destroy plaintiff in his business and reputa¬ 
tion. It was a wanton and reckless disregard of plaintiff’s 
rights. Unquestionably it has had and will continue to 
have a serious effect upon him in his earnings as a broker. 

This Court stated in Eclov v. Birdsong, 166 F. (2d) 960, 
83 U. S. App. D. C.-, as follows: 

“Upon such a record, the appellant’s contention that 
the verdict was excessive is absurd upon its face and 
amounts to attempted trifling with this court. Numer¬ 
ous cases have supported verdicts of much higher sums 
—under circumstances far less aggravated than those 
disclosed by the record before us in this case. In 
such an action as this, a verdict will not be set aside 
or interfered with as excessive unless there is some¬ 
thing to indicate that the verdict returned by the jury 
was the result of passion, prejudice or corruption, or 
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it is clear that the jury disregarded the evidence or 
the law applicable.” 

In the Eclov case the verdict awarded by the jury was 
in the sum of $15,000.00. 

The fact that damages were awarded against this de¬ 
fendant in a substantial amount is no reason to set it aside 
because a wrongdoer may very well be unable to respond 
to the damages assessed by the jury. A $40,000.00 verdict 
in a libel case was upheld in this jurisdiction in the case of 
Washington Times Company v. Bonner, 66 U. S. App. D. C. 
280, 86 F. (2d) 836. 

CONCLUSION. 

Plaintiff states that on the issues presented to the Trial 
Court, this defendant has had a fair and impartial trial by 
jury. The issue was submitted to the jury under instruc¬ 
tions prepared by his own counsel without objection to 
either instructions prepared by the plaintiff or of the 
charge given by the Court. It is enough to say that ‘ ‘what¬ 
ever a man publishes he does so at his peril.” The truth 
or falsity of the libel having been adjudged adversely to 
the contention of the defendant, it is respectfully submitted 
that the Court below did not err in any respect and that 
this judgment should be affirmed with costs. 

Respectfully submitted, 

Brown and Brown, 

By: Samuel B. Brown, 
Nathan M. Brown, 
Benjamin B. Brown, 
Attorneys for Appellee-Plaintiff. 
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IN THE 


United States Court of Appeals 

District of Columbia Circuit. 


No. 9895. 


N. C. HINES, Appellant, 
v. 

THOMAS E. EDWARDS, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


APPELLANT’S REPLY BRIEF. 

L 

CONCERNING APPELLEE’S “COUNTERSTATEMENT 

OF FACTS.” 

This “Counterstatement of Facts” graphically points up 
the fact that the jury was led by incompetent, immaterial 
irrelevant and prejudicial testimony to bring in this verdict 
and that counsel for plaintiff are here attempting to rely on 
that same testimony to sustain that verdict and the judg¬ 
ment entered thereon. We have shown that under the most 
elementary rules of evidence such testimony and documen¬ 
tary evidence should not have been permitted to go to 
the jury. 1 See main brief, pp. 57-62. 

i Some phases of a somewhat similar District of Columbia statute have 
been before its Courts in TJrioolo v. O’Connor, 149 Fed- (2) 386; Brown v. 
Christman, 126 Fed. (2) 625. All such statutes are for the protection of the 
public. 
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( 1 ) 

For the first instance, we cite the statement of counsel for 
plaintiff that: 

“In publishing this libel defendant had been actuated 
by an express hostility towards the plaintiff and by the 
threats made to the wife of the plaintiff”, (p. 3) 

Counsel for plantiff cite no evidence in the record to sus¬ 
tain such statement by them and the only possible evidence 
on which they could rely in this respect is the testimony of 
Mrs. Edwards, the wife of the plaintiff, which we have cited 
and discussed, with joint appendix citations thereto, in our 
main brief on page 10 and foot of page 58 to top of page 59. 

Then on page 20 of their brief, counsel for plaintiff at¬ 
tempt to support the admissibility of such testimony 
wherein Mrs. Edw-ards related an alleged telephone conver¬ 
sation with a man wiiom she testified had stated in that 
conversation that he was “N. C. Hines” and threatened her. 

But their entire argument in this respect is demolished 
by the admission of Mrs. Edwards that she then had not 
met Mr. N. C. Hines and did not know his voice. Her testi¬ 
mony on this point is set forth in the joint appendix, pages 
56-58 and 73-74. Mr. Hines denied having had any tele¬ 
phone conversation with Mrs. Edwards of any character. 
(189.) Also, it was established that at the time the al¬ 
leged conversation took place—if it ever took place—de¬ 
fendant’s son, also known as “N. C. Hines”, was operating 
from defendant’s real estate office (171-172) and, in fact, 
counsel for plaintiff first filed their libel suit against this 
son (172), being themselves confused as to their respective 
identities! 

The established judicial rule is that testimony of a wit¬ 
ness of an alleged telephone conversation is not admissible 
in evidence when the witness can not identify the voice of 
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the person with whom such witness had such telephone con¬ 
versation except by relying on a statement alleged to have 
been made by such person that his or her name is so and so. 
Compare: 

Hirsch v. Sherman, 205 NYS 434. 

Miller v. Kelly, 215 Mich. 254. 

Thomassonv. Davis, (Tex. C. A.) 74 S. W. (2) 557. 

Wyckoff v. Jarrell, (Del.) 170 At. 802. 

Cohen v . Standard Accident Insurance Company, 194 
S. C. 533, 9 S. E. (2) 222. 

The reason for the rule is stated in the last cited case to 
be that if such testimony were admitted, it would open the 
door to fraud and collusion. We submit that the applica¬ 
tion of the rule becomes imperative when the witness testi¬ 
fying to an alleged telephone conversation is the wife of 
the plaintiff and admits that she did not recognize the voice 
to be that of the defendant. Such a wife-witness is not 
a disinterested and unbiased witness in a suit in which her 
husband is attempting to recover a judgment for $150,000.00 
against a defendant! Courts may not blind themselves to 
human nature! 

The rule is also summarized in 31 C. J. S., pp. 908-909 
to be that before testimony as to an alleged telephone con¬ 
versation may be admitted in evidence the identity of the 
person with whom the witness alleged he or she was talk¬ 
ing must be satisfactorily established and that such person 
may not be identified by any statement alleged to have been 
made by him to the witness as to his identity. A wealth of 
cases are cited in the margin of the text in support of such 
statement of the rule. 

Identity has not been established in this case. Even if 
the telephone conversation ever took place—and we have 
only the unsurported testimony of the interested witness 
that it did occur—the person making the alleged threats 
may have been some undisclosed individual who stated he 
was “N. C. Hines” or he may have been the son, N. C. 
Hines and not the defendant. Presumably the son was 
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entirely familiar with all of the real estate business in his 
and his father’s joint real estate office. 

i The case of McGowan v. Boone, 81 U. S. App. D. C., 19, 
154 Fed. (2) 19, cited by counsel for plaintiff, (Br. 20) does 
not support the admissibility of this testimony. The text 
of the opinion in that case does not disclose that any tele¬ 
phone conversation was involved. Certainly there was not 
involved the very existence of the facts discussed by the 
court in its opinion. That case does not attempt to announce 
a rule as to telephone conversations contrary to the rule 
applied in the cases hereinbefore cited. In fact, by the cita- 
tation of McGowan, v. Boone counsel for plaintiff beg the 
entire issue. 

Counsel for plaintiff make the further statement in sup r 
port of their argument that this testimony of witness Mrs. 
Edwards is admissible because: “On cross examination ?£> 
evidence is brought out by a party or is subsequently intro¬ 
duced by a party, the objection to the evidence is waived”, 
and they cite in support of such statement the cases of 
Rodier v. Life Ins. Co., of Virginia, 32 U. S. App. D. C. 159; 
Gibson v. Gernite, 50 U. S. App. D. C., 3, 267 Fed. 305 and 
Miller v. Hcdl, 161 Md. 11,155 At. 327. 

In so doing, such counsel appear to have overlooked or 
ignored the fact that subsequent to said cases there was 
adopted and approved the Rules of Civil Procedure for the 
District Courts of the United States, including pertinent 
Rules Nos. 46 and 43 (b) as follows: 

46. “Formal exceptions to ruling or orders of the 
court are unnecessary; but for all purposes for which 
an exception has heretofore been necessary it is suf¬ 
ficient that a party, at the time the ruling or order of 
the court is made or sought, makes known to the court 
the action which he desires the court to take or his own 
objection to the action of the court and his grounds 
therefor; and, if a party has no opportunity to object 
to a ruling or order at the time it is made, the absence 
of an objection does not thereafter prejudice him.” 

“43 (b). Scope of Examination and Cross Examina¬ 
tion. A party may interrogate any unwilling or hostile 
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witness by leading questions. A party may call an ad¬ 
verse party or officer, director, or managing agent of a 
public or private corporation or of a partnership or 
association which is an adverse party, and interrogate 
him by leading questions and contradict and impeach 
him by or on behalf of the adverse party also, and be 
cross-examined by the adverse party only upon the 
subject matter of his examination in chief.” 

Trial counsel for defendant (not his counsel on this ap¬ 
peal) made his objections when counsel for plaintiff called 
defendant as the adverse party and placed leading ques¬ 
tions to him concerning collateral matters not within the 
phrase left in the amended complaint by the Motions’ Court 
order (7-8) (134,135,136,147,153,155,158,173,182). The 
several objections were overruled. 

Also, trial counsel objected to the direct examination of 
witness Mrs. Edwards concerning collateral matters (55, 
56, 57, 58, 59, 62, 63, 65) as to which defendant had been 
interrogated by plaintiff’s counsel, and these objections 
were overruled. 

In view of all this, it is obvious that the trial court well 
understood the objections of defendant’s counsel to the 
admission of the incompetent, irrelevant, and immaterial 
evidence concerning collateral issues including the particu¬ 
lar testimony in question. Counsel for defendant had made 
known his position to the trial court and the action which he 
desired that court to take, namely, to exclude the testimony 
and thus prevent plaintiff’s counsel from getting such testi¬ 
mony before the jury—all without convincing the trial court 
that the objections were well taken. 

Therefore, under Rule 43(b), defendant’s counsel could 
properly interrogate hostile witness Mrs. Edwards on cross- 
examination concerning her testimony on direct examina¬ 
tion and also he could properly interrogate his own witness, 
defendant Hines, concerning the testimony he had been re¬ 
quired to give on collateral issues in answer to the prior 
leading questions of counsel for the adverse party. 





It seems to be the clear intendment of the above quoted 
rules that in so doing a defendant waives none of his objec¬ 
tions to the examination in chief of such witnesses on im¬ 
material, irrelevant, and collateral issues. 

Any contrary interpretation of the said rules would place 
the seal of judicial approval on exactly what happened in 
this case and more, namely, that by calling an adverse party 
and interrogating him with leading questions concerning 
collateral, immaterial, and irrelevant matters or by calling 
one’s own witnesses and questioning them concerning such 
collateral issues, the jury would be prejudiced thereby and 
counsel for the adverse party precluded from even attempt¬ 
ing to get the matter before the jury in its proper perspec¬ 
tive. 

Because of the grave error of the trial court and counsel 
for plaintiff in this respect, the judgment should be re¬ 
versed. 

Also, because this testimony of Mrs. Edwards is the only 
evidence of malice in this case, the verdict of $15,000 for 
punitive damages must be set aside as unsupported by any 
evidence. See opinion of this Court in Dickens v. Interna¬ 
tional Brotherhood, etc., No. 9492 decided October 18,1948. 
There is no evidence to support a finding by the jury of 
malice. 

( 2 ) 

i For a second instance, counsel for plaintiff state that: 

“After that he noticed a publication in the Arlington 
Sun, the only newspaper then in existence in Arling¬ 
ton, Virginia (App. 100). Following the publication of 
the libel and the republication of the libel in the Ar¬ 
lington Sun. • • •” (p. 2) 

“The libel in addition to being circulated by letter 
among the property owners of Arlington County and 
other real estate brokers was republished in the Ar¬ 
lington Sun by the defendant and was paid for by the 
defendant (App. 139.)” (p. 3) 

“This libel further charged the plaintiff with being the 
type of individual who would penalize real estate brok- 
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ers because he had a position on the O.P.A. Board. It 
was undenied that he had never penalized anyone 
while serving on the O.P.A. Board (App. 112)”. 
(P- 3). 

We have argued at length in our main brief (p. 61) that 
the advertisement in the Arlington Sun, a weekly county 
newspaper, was not mentioned in the original complaint nor 
was the language thereof quoted or set forth in substance 
in said original complaint. Also, the original complaint did 
not mention any service by the plaintiff on any O.P.A. 
gasoline rationing board. (2-3). 

The advertisement was in an August 3, 1945 issue of the 
Arlington Sun and when this particular advertisement was 
mentioned and quoted in the amended complaint filed on 
November 21, 1946, the Statute of Limitations had then 
barred any cause of action arising out of it. The defendant 
specifically raised the defense of the Statute of Limitations 
in his motion to dismiss and the Motion’s Court sustained it 
by striking all matter out of the amended complaint except 
the single phrase contained in the alleged libelous letter of 
July 12,1948 (7-8). 

Yet, notwithstanding that the said advertisement and 
its contents thus became moot so far as this case is con¬ 
cerned and that any evidence with respect thereto was in¬ 
competent, irrelevant, and immaterial, the trial court per¬ 
mitted plaintiff’s counsel to read the entire advertisement 
to the jury (137-139) and to interrogate the defendant at 
length with leading questions with respect thereto, includ¬ 
ing his knowledge of complaints, if any, relative to plain¬ 
tiff’s services on the OPA gasoline rationing board of Ar¬ 
lington County, Va. (151-152). This testimony, drawn 
from defendant by plaintiff’s direct questions, was then 
made the occasion for bringing before the jury a politician 
from Arlington county, a member of the lower house of the 
State Legislature, Mr. Magruder, who was questioned by 
plaintiff as his own witness concerning plaintiff’s services 
on the gasoline rationing board until he was removed by 
the United States Government (83-84). Further, over the 
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objections of defendant (111), plaintiff was permitted to 
testify on direct examination by bis counsel with respect 
thereto. 

This testimony and evidence as to the advertisement of 
August 3,1945, in the county weekly newspaper, the Arling¬ 
ton Sun, which did not even mention the plaintiff by name, 
and the testimony relative to plaintiff’s services on the Ar¬ 
lington County gasoline rational board on which Counsel 
for plaintiff now rely to sustain the verdict of judgment 
were incompetent and immaterial to the issues made by the 
complaint and answer, and extremely prejudicial to the de¬ 
fendant. The error in offering the evidence and of the 
court in receiving the same falls squarely within the rule 
applied in Warner v. Baker and is in the teeth of the most 
elementary rules of evidence. 

As to the foregoing and other similar instances of evi¬ 
dence submitted to the jury on collateral matters, see Point 
VII of our main brief, pp. 57-62. 

n. 

CONCERNING APPELLEE’S ARGUMENT IN SUPPORT 
OF HIS CLAIMED NON-APPLICABILITY OF THE 
STATUTE OF LIMITATIONS. 

Plaintiff’s counsel claim that since the defendant did not 
in his answer plead as a defense the Statute of Limitations 
he can not take advantage thereof when the defense was 
raised only in his motion filed December 3, 1946 (7) and 
granted by the Motions’ Court in its entirety except for the 
phrase reserved in the order entered January 21, 1947 by 
that court. (7-8.) Such counsel have cited in support of 
their argument in this respect the case of French v. District 
Title Insurance Company, 64 App. D. C. 131, 75 Fed. (2) 
650 (1935), which was also decided long prior to the effec¬ 
tive date of the present Rules of Civil Procedure for the 
District Courts of the United States and is superceded 
thereby to the extent of any conflict between the two rules. 
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There is applicable here Rule 12(b) of the said Rules of 
Civil Procedure for the District Courts which provides, in 
pertinent part that: 

“(b) How presented. Every defense, in law or fact, 
to claim for relief in any pleading, whether a claim, 
counterclaim, crossclaim, or third party claim, shall 
be asserted in the responsive pleading thereto if one 
is required, except that the following defenses may at 
the option of the pleader be made by motion: (1) lack 
of jurisdiction over the subject matter, (2) lack of jur¬ 
isdiction over the person, (3) improper venue, (4) 
insufficiency of process, (5) insufficiency of service of 
process, (6) failure to state a claim upon which relief 
may be granted. A motion making any of these de¬ 
fenses shall be made before pleading if a further plead¬ 
ing is permitted. No defense or objection is waived by 
being joined with one or more other defenses or objec¬ 
tions in a responsive pleading or motion. * * *”. 

Also pertinent are subdivisions (g) and (h) of this same 
rule. These subdivisions of the rule need not be quoted at 
this time for the reason that the defendant did raise in his 
motion filed December 3, 1946, the bar of the Statute of 
Limitations to the entire bill of complaint, it affirmatively 
appearing on the face of the amended complaint that it had 
been filed after the said Statute had run. That defense con¬ 
tinued to be available to the defendant. Rule 8(c) of these 
Rules which is cited by plaintiff does not in any way modify 
or restrict this Rule 12. Defendant was not required to re¬ 
peat in his answer the defense of the Statute of Limitations 
to the phrase which the Motions’ Court permitted to remain 
in the said amended complaint, erroneously as we insist! 
Compare: 

Gossard v. Gossard, 149 Fed. (2) 111, 8 FRS 12b. 51, 
O&so 2 

Berry v. Chrysler Corp., 150 Fed. (2) 1002, 9 FRS 
12b. 325, Case 1. 

Panhandle Eastern Pipe Line Co. v. Parish, 168 Fed. 
(2) 238,11 FRS 12b. 325, Case 4. 
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Pearson v. O’Connor, 5 FRS 12 b. 325, Case 5, Bailey, 
J., U. S. District Court, D. C., March 19,1942. 

Abram v. San Joaquin Cotton OH Co., 6 FRS 12b. 325 
Case 1, 46 Fed. (supp) 969. 

Wright v. Bankers Service Corp., 5 FRS 12 b. 334, 
Case 2, 39 Fed. (Supp) 980. 

Hartf ord-Empire Co. v. Glenshaw Glass Co., 6 FRS 
12b. 51, Case 3, 47 Fed. (Supp) 711. 

Gerard v. Mercer, 9 FRS 20 a. 2, Case 1, 62 Fed. 
(supp) 28. 

Sinclair v. U. S. Gypsum Co., 11 FRS 23a. 14, 75 Fed. 
(supp) 439. 

Grospian v. Pan American Refining Corp., 10 FRS 
12b. 325, Case 2. 

In addition to the plain and unambiguous language of 
the above quoted Rule 12(b) permitting, if not requiring, 
the bar of the Statute of Limitations to be raised by motion, 
as was done in this case, the contrary rule stated in French 
v. District Title Insurance Company, relied upon by counsel 
for plaintiff, has been replaced and superceded by the new 
Rule 12 of the Federal Rules of Civil Procedure, as applied 
in the cases cited in the next preceding paragraph of this 
reply brief. 

At no time has defendant waived the bar of the Statute of 
Limitations to everything set forth in the amended com¬ 
plaint, including not only all that stricken therefrom by the 
Motions’ Court in its order filed January 21, 1947, but in¬ 
cluding the phrase left by said order in the complaint, a 
phrase in no sense identical or substantially identical to any 
words or combination of words in the original complaint 
which the Motions’ Court had dismissed in its entirety (4). 
(See defendant’s argument on this point at foot of pages 
23 to middle of page 26 of his Main Brief.) 

But, in any event, with the collapse of plaintiff’s argu¬ 
ment that defendant waived his defense of the Statute of 
Limitations by failure to plead the same in the answer, 
there comes to naught his carefully built strategy in first 
calling the defendant as a hostile witness and interrogat- 


11 


ing him with leading questions, replete in this record, con¬ 
cerning collateral issues, including the contents of the ad¬ 
vertisement of August 3, 1945 in the little weekly county 
newspaper. More than that, such trial of the case by plain¬ 
tiff’s counsel, permitted by the Trial Court, has resulted in 
gross reversible error in the admission of evidence con¬ 
cerning these same collateral issues, issues which were both 
stricken from the amended complaint and behind the iron 
curtain of the Statute of Limitations. 

(Defendant’s Main Brief, pp. 57-62.) 

HL 

CONCERNING APPELLEE’S ARGUMENT AS TO HIS 
CLAIMED RELATION BACK OF THE AMENDED 
COMPLAINT. 

( 1 ) 

First, there is to be corrected plaintiff’s statement that 
defendant “actually filed its (sic) answer to the merits of 
the amended complaint”, (p. 7) 

The amended complaint, consisting of approximately 3 
printed pages of the joint appendix (4-7) was stripped 
down and emasculated by the Motions’ Court to contain but 
a single alleged libelous phrase quoted in the order filed by 
the said court, to wit: 

“He not only defended him” (meaning thereby the 
plaintiff) “in his unethical and dishonest practices as 
a real estate broker.” (8) 

The answer was filed thereto. The formal jurisdictional 
paragraphs 1 and 2 were admitted (8-9). Under the head¬ 
ing of “third defense” there was set up in the answer to the 
alleged libelous words their truth, privilege and fair com¬ 
ment. The public record was pleaded as a “fourth defense”. 

This being a transitory action arising in the Common¬ 
wealth of Virginia, and the court below being required to 
apply the law of libel of that Commonwealth, the truth, 
privilege and fair comment were pleaded as defenses in 
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conformity with the Virginia statute, quoted on page 14 of 
our Main Brief and the Virginia decisions cited on page 33 
and pages 52-53 of our Main Brief. 

The Motions’ Court having stricken all other alleged 
libelous words from the amended complaint, including all 
references to the little weekly county newspaper advertise¬ 
ment of August 3, 1945 and all references therein to plain¬ 
tiff’s services on, and removal from the Arlington County 
gasoline rationing board, there was no occasion or require¬ 
ment for defendant to answer the same and he did not do 
so. 

Yet, counsel for the plaintiff and the trial court tried this 
case to the jury as if the Statute of Limitations had not 
been set up as a defense in the defendant’s motion and sus¬ 
tained by the Motions’ Court as to all libelous words ex¬ 
cept the hereinbefore quoted phrase. (See our Main Brief, 

p. 62). 

We, of course, concede the existence of Rule 15(c) of the 
Rules of Civil Procedure for the District Courts quoted on 
page 6 of plaintiff’s brief. However, our answer to plain¬ 
tiff's argument in reliance thereon is that the original com¬ 
plaint set up no cause of action whatever and was abso¬ 
lutely eliminated by the order dismissing the same entered 
by the Motions' Court on November 21,1946 (4). We re¬ 
peat and emphasize that this was after the Statute of Limi¬ 
tations had run against any libelous words contained in 
either the letter of July 12,1945, or in the newspaper ad¬ 
vertisement of August 3, 1945. 

In order to prepare and file a valid amended complaint, 
the plaintiff was under the necessity of finding a ground of 
complaint in libel w’hich was not barred by the Statute of 
Limitations. No alleged libel was contained in the original 
complaint and hence there was nothing for a well pleaded 
libel in the amended complaint to relate back to. We refer 
to our main brief, pp. 23-26. 

We emphasize that the language—and the only language 
left in the amended complaint—which may be considered in 


13 


this connection, is the single phrase which the Motions’ 
Court undertook to preserve in its order of January 21, 
1947. Nothing else in the amended complaint has any bear¬ 
ing whatever at this point. We submit, on the basis of the 
plain terms of the specific words used in the original and 
in the amended complaint, that the two sets of words are 
not identical nor are they of the same, or similar, legal 
effect. 

Thus the alleged libelous language left in the amended 
complaint by the Motions’ Court order is not, in the lan¬ 
guage of learned counsel for plaintiff: 

“An amendment which merely explains, amplifies, or 
elaborates or gives greater precision to the allegation 
of the cause of action originally presented”, (p. 6.) 

The alleged libelous words “originally presented”, to 
wit, “the defendant stated that the plaintiff was dishonest 
and unethical”, are certainly not explained, amplified, 
elaborated, or given greater precision by the words in the 
amended complaint that: “He not only defended him in 
his unethical and dishonest practice as a real estate bro¬ 
ker.” 

The first set of words are general in their meaning. Un¬ 
der them, if they were libelous, the plaintiff is character¬ 
ized, in effect, with being dishonest and unethical all the 
way through. Under the second set of words, another 
party, in this case Mr. Fenwick, had defended plaintiff in 
his unethical and dishonest practice as a real estate broker. 
Obviously too, the alleged libel referred to a past, and not 
a present, practice of the plaintiff. 

Assuming arguendo that the second set of words may 
have been libelous, except for the Statute of Limitations, 
which had run at the time they were first pleaded, they are 
certainly not of the legal tenor of the first set of words. 
It is at least conceivable that a person might have been in 
the past, “unethical and dishonest” in real estate practice 
whilst presently enjoying an excellent reputation, at least 
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in all other walks and dealings of life. But if the plaintiff 
were “dishonest and unethical” in all his dealings in life, 
he doubtless would be shunned by all honest men ! 2 

Even by the rule of relation back, which plaintiff seeks 
to apply, the rule is not applicable here because the lan¬ 
guage used in the original complaint is not of the same 
legal tenor as the language used in the amended complaint. 
Thus the Motions’ Court was in error in not striking all of 
the alleged libelous language from the amended complaint 
instead of striking all thereof but this single phrase, a 
phrase and not even a complete sentence! 

( 2 ) 

Moreover, the quasi-judicial record of the Virginia Real 
Estate Commission, both in revoking the plaintiff’s license 
for 1942 and refusing him any additional licenses as a real 
estate broker until 1944, as well as the judicial record made 
by the Circuit Court of Arlington County and the jury in 
the verdict and judgment of January 16, 1943, (Appendix 
to Pltf’s Main Brief, p. 68), to which this court must give 
full faith and credit, fully prove that the plaintiff had been 
unethical and dishonest in 1941 in his real estate practice 
for which he had been punished by revocation of his 1941 
license and by denial of licenses for 1942 and 1943. They 
do not prove that plaintiff had been unethical and dishonest 
generally but defendant used no such words concerning 
plaintiff. 

Counsel for plaintiff may not use words pleaded by them 
in the original complaint, which words defendant did not 
use, so as to enable them to escape the bar of the Statute of 

~ However, we may digress to state that much of the confusion and error in 
this case has been due to the persistence of plaintiff's counsel in attempting 
to try this case under the allegations of libel in the original complaint, instead 
of confining themselves to the particular instance of time referred to in the 
alleged libelous words used in the letter of July 12, 1945, and quoted in the 
amended complaint. See their Exhibits 6 to 10, inclusive (21-22). Also tes¬ 
timony in the joint appendix (87, 88, 89, 90, 95, 97, 121, 123, 158-159, 176- 
179). Also plaintiff’s counsel was permitted to argue to the jury that 
plaintiff had real estate licenses from 1944 to 1945 (203-204) and to insist 
that the fact of the issuance of these licenses showed that plaintiff had on July 
12, 1945, a good reputation for honesty. (204.) This was error because imma¬ 
terial. 
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Limitations to words in the amended complaint which de¬ 
fendant admittedly used. 3 

But that is exactly what counsel for plaintiff are seeking 
to convince this Court they may do and if it be once sus¬ 
tained, a Pandora’s box of litigation will be opened, the 
evil effects of which no one can foresee. Statutes of Limi¬ 
tations are for purposes of repose. They are procedural. 
Moran v. Harrison, 67 App. D. C. 237, 91 Fed. (2) 310, cer¬ 
tiorari denied, 302 U. S. 740. 

The same age-old rule which requires that alleged libelous 
words he pleaded in haec verbis, so that the court and the 
defendant may know what words are relied upon as being 
libelous, will not permit any relation back of words— 
pleaded in an amended complaint after the Statute of Limi¬ 
tations has run—to entirely different words not used by a 
defendant but pleaded in the original complaint. 

Even were it conceded, arguendo, that the differences in 
the two sets of words used here in the original complaint 
and in the amended complaint are not very great, which 
we do not concede, nevertheless the courts may not at this 
late date undertake to measure the differences in meanings 
between words not used by a defendant and words used by 
him so as to sustain a charge of libel after the Statute of 
Limitations has run before such libelous words have been 
pleaded. 

Beyond all possibility of controverting argument, the 
fact that counsel for plaintiff succeeded in the trial court, 
over objections of the defendant’s counsel, in placing be¬ 
fore the jury a vast amount of testimony and documentary 
evidence concerning alleged libelous words used in the ad¬ 
vertisement of August 3,1945 and with respect to collateral 
matters summarized in our Main Brief at pages 57 to 62, 
inclusive, necessitates reversal of this judgment as having 
been entered on a verdict obtained on incompetent, imma- 

3 Plaintiff admitted under cross-examination that Mr. Fenwick had gone with 
him to the Real Estate Commission in Richmond in 1942 and urged that Com¬ 
mission to issue a license to plaintiff notwithstanding the one for 1941 had 
been revoked and had also urged that the OPA retain plaintiff as a member 
of the OPA Arlington Board (117-119). 
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terial and irrelevant evidencewil^because it was so, made 
it highly prejudicial to the defendant. 

( 3 ) 

If the proof of a pudding is in the eating, then the proof 
of this fact is in the excessive amount of the verdict, neces¬ 
sitating the conclusion that the jury was swayed by passion 
and prejudice by reason of the incompetent evidence, fanned 
to a fever heat by the repeated charges of plaintiff’s counsel 
to the jury that defendant “lied”, “A tissue of lies”, 
“false”, “dastardly and malicious attempt on the part of 
this defendant to ruin this plaintiff, to ruin him in his busi¬ 
ness, ruin him in his character amongst his associates and 
friends” (201). 

That it was for the jury to agree with the defendant’s 
position “that Mr. Edwards on July 12,1945, was a dishon¬ 
est and unethical man, a crook, a cheat, a defrauder, and a 
thief” (202). “Assassination of this man’s character” 
(203). The letter “was a way, a means, and a method to 
assassinate and villify this man’s reputation” (205). “I 
say to you that was a lie. It was false” (205). 

Even standing alone, such an argument of counsel to the 
jury was harmful to the extreme but when coupled with the 
incompetent, immaterial, and irrelevant evidence placed 
before the jury on wholly collateral issues—even including 
incompetent evidence that the defendant threatened the 
wife of the defendant over the telephone—the impropriety 
of the argument was magnified many fold. 

In answer to any argument that defendant’s counsel did 
not interrupt counsel for plaintiff and object to the con¬ 
tinuation of such arguments to the jury, present counsel 
for defendant was met with the same attempt to justify a 
similar argument in Viereck v. United States, 318 U. S. 236. 
The Supreme Court of the United States there answered it 
in the last paragraph of its opinion as follows: 

“* * * we do not doubt that these remarks addressed 
to the jury were highly prejudicial, and that they were 
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offensive to the dignity and good order with which all 
proceedings in court should be conducted. We think 
that the trial judge should have stopped counsel's dis¬ 
course without waiting for an objection (Italics 
supplied.) 

That court then quoted from Berger v. United States, 
295 U. S. 78, and cited New York C. R. Company v. Johnson, 
279 U. S. 310, 316-318. The fact that the Viereck case was 
a criminal case and that this is a civil case is immaterial. 
Hall v. Rice, 117 Nebr. 813, 78 A. L. R. 1421, was a civil suit 
for damages for alleged slander and false imprisonment. 
Counsel for the plaintiff in his argument to the jury had 
referred to the defendant as “one of the most gigantic cor¬ 
porations in the country”, with “four hundred stores”, 
and “without feeling or soul”. In all conscience, such 
characterization of the defendant in that case constituted 
praise to what plaintiff’s counsel characterized this defen¬ 
dant in the above quoted statements! 

In reversing the judgment in Hall v. Rice the Supreme 
Court of Nebraska also noted the failure of defendant’s 
counsel to object to the argument. That Court said: 

“We are not able to determine what influence, if any, 
the improper arguments of counsel had upon the jury, 
but it was well calculated to distract their attention 
from the real issues, and the refusal to grant a new 
trial on this ground was prejudicial error.” 

With respect to the failure to object to counsel’s argu¬ 
ment, the same court further said: 

“To require this might result in placing the defendants 
in a less favorable position before the jury, and thus 
inflict on them a penalty for the wrongful conduct of 
plaintiff’s counsel. The remarks of Sullivan, J., in 
Ashland Land <& Livestock Co. v. May, 59 Nebr. 735, 
are pertinent: 

“ ‘We have little patience with counsel who deliber¬ 
ately seek to achieve success by lawless methods; and 
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we do not hesitate, in any case, to deprive them of 
advantages thus obtained. In the performance of 
professional duties, counsel should endeavor always 
to confirm their own conduct to the law which they 
have been commissioned to assist in administering.’ ” 

Almost at the outset, while plaintiff had under examina¬ 
tion the defendant as a hostile, witness, counsel for defen¬ 
dant was compelled to state to the court: 

“Mr. Henry. I don’t know what the plaintiff intends 
to try to show by all this. There is no question about 
it. It has no relevance in this suit , but I didn’t want to 
be in the position of objecting and giving the impres¬ 
sion we were trying to hide something. (Italics sup¬ 
plied) 

“The Court. But you are not objecting? 

“Mr. Henry: I am not objecting on the basis of that, 
but I call attention of the court that it is purely irrele¬ 
vant.” (173-174). 

By way of summary of this point, we insist (1) that 
this entire alleged libel was barred by the Statute of 
Limitations and the amended complaint should have been 
dismissed in its entirety by the Motions’ Court; (2) that in 
any event the introduction of incompetent, immaterial and 
irrelevant evidence by plaintiff’s counsel to the jury, over 
the objections of defendant’s counsel, constituted reversible 
error; (3) that the improper argument of counsel for plain¬ 
tiff to the jury not alone constituted reversible error and 
should have been stopped by the trial court, but it served to 
make even more devastating to defendant the incompetent, 
irrelevant, and immaterial evidence which had been admit¬ 
ted as to collateral matters. 
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IV. 

CONCERNING APPELLEE’S ARGUMENT (1) THAT 
THE DEFENDANT WAIVED HIS MOTION FOR 
DIRECTED VERDICT AT THE CLOSE OF PLAIN¬ 
TIFF’S CASE; (2) THAT THE MOTION FOR DI¬ 
RECTED VERDICT AT CLOSE OF ALL EVIDENCE 
WAS CORRECTLY DENIED; AND (3) THAT THE 
DENIAL OF THE MOTION FOR JUDGMENT NOT¬ 
WITHSTANDING THE VERDICT AND JUDGMENT 
IS NOT SUBJECT TO REVIEW. 

( 1 ) 

The defendant’s motion for a directed verdict at the 
close of plaintiff’s evidence in chief challenged plaintiff’s 
entire case, both on the law and the facts. Both that motion 
and the one submitted at the close of all the evidence in the 
case, raised every issue in the case. 

Once again counsel for plaintiff has overlooked or ig¬ 
nored the Rules of Civil Procedure for the District Courts 
of the United States. 

The applicable Rule is No. 50 as follows: 

“RULE 50. MOTION FOR A DIRECTED VER¬ 
DICT. 

“ (a) When made: Effect. A party who moves for 
a directed verdict at the close of the evidence offered 
by an opponent may offer evidence in the event that the 
motion is not granted, without having reserved the 
right to do so and to the same extent as if the motion 
had not been made. A motion for a directed verdict 
which is not granted is not a waiver of trial by jury 
even though all parties to the action have moved for 
directed verdicts. A motion for a directed verdict 
shall state the specific grounds therefor. 

“(b) Reservation of Decision on Motion. Whenever 
a motion for a directed verdict made at the close of all 
evidence is denied or for any reason not granted, the 
court is deemed to have submitted the action to the jury 
subject to a later determination of the legal questions 
raised by the motion. Within ten days after the recep- 
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tion of the verdict, a party who has moved for a di¬ 
rected verdict may move to have the verdict and any 
judgment entered thereon set aside and to have judg¬ 
ment entered in accordance with his motion for a di¬ 
rected verdict; * * (Italics Supplied.) 

The language of this Rule is as clear and unambiguous 
as the skill of the eminent authors thereof could make it. 
Obviously, plaintiff’s counsel are either unfamiliar with 
the Rule or else they have been mislead by the authorities 
they have cited in the second paragraph of page 11 of their 
brief. 4 These Rules went into effect on September 16, 1938 
and if Section 2496, 3rd edition, 1940 of Dean Wigmore’s 
work on Evidence states any different rule, it, of course, 
does not invalidate said Rule 50. 

There is language in the cited Capital Transit Co. v. 
Gamble, 82 U. S. App. D. C. 57, 160 Fed. (2) 283, decided 
after Rule 50 became effective, which would sustain counsel 
for plaintiff’s position if that language were not itself con¬ 
trary to Rule 50, that language being: 

“While we are of the opinion that defendant’s motion 
made at the close of plaintiff’s evidence should have 
been granted, defendant’s introduction of evidence was 

i a waiver of that motion and the court’s failure to grant 
it cannot be alleged as error on appeal. See Wigmore, 
Evidence (3rd Ed. 1940).” 

This language is, of course, directly contrary to the 
above quoted Rule 50 and said Rule is controlling on this 
Court. However, the said language is in the nature of 
dicta because the Court could and did reverse on another 
ground the judgment in that case against the defendant 

It is quite evident that the trial court did not require or 
permit counsel to “state the specific grounds therefor” as 
provided in Rule 50 (a). Both of these motions were verbal 
ones and somewhat generally stated but the trial court fully 
understood just that position the defendant had taken with 
respect to both of them. (See 32-52, as to motion at close of 

* The criticism of plaintiff’s counsel that * * simple doctrines ’ ’ have been 
abased by us (p. 11) should have been applied to themselves! 
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plaintiff’s evidence and 53 as to motion at close of all evi¬ 
dence). 

It is equally quite evident that counsel for defendant con¬ 
tinued throughout to rely upon the defense of truth, privi¬ 
lege and fair comment set up in the answer, but the trial 
court rejected such defense by leaving to the jury to deter¬ 
mine whether the words alleged to be libelous were estab- 
lishd by the official documentary evidence as being true or 
substantially true (33). 

Certainly all of these documents, to wit, the Common¬ 
wealth of Virginia’s Real Estate Commission Act, and the 
rulings of that Commission, were in evidence at the time 
the motion w r as made for judgment at the close of all evi¬ 
dence in the case. In addition, the trial court was required 
to take judicial notice of, and give full faith and credit to 
the judgment of the Arlington County Circuit Court on 
the verdict of the jury refusing to sustain plaintiff’s ap¬ 
peal from the action of the Commission denying plaintiff a 
license for 1943. No appeal was taken from denial of a 
license to plaintiff for 1942 (113). 

During the course of his argument to the trial court in 
support of his motion for a directed verdict, counsel for 
defendant said: 

“* * * I say to your honor that we have here made a 
clear case where the only thing to be done to determine 
the issue in this case as to whether this was a false 
statement is to determine, from an interpretation of 
that language in those written documents, so to speak, 
and that that is the duty of the court and not the duty 
of the jury.” (51) 5 

That motion was denied and when it was again presented 
to the trial court at the conclusion of all the evidence in the 

5 This Court in Dickens v. International Brotherhood, etc., supra, said that: 

“Whether a communication is privileged is a question of law for the 
court; whether its author abused the privilege, i. e., whether actual 
malice was shown, is a question of fact for the jury”, citing cases. 

Under such rule, whether official documents in evidence establish the truth, 
privilege or fair comment in defense of an alleged libel is a question of law 
for the court. 
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case, the court refused to listen to further argument, as 
above stated. (53) The trial court’s position had been pre¬ 
viously stated by it to be that the jury: 

“• * # are the ones to say whether or not a reasonable 
person would be affected in the same way by a report 
as to what did actually happen as by the charge that 
is alleged to be libelous. 

“If it would have the same impact upon that reasonable 
person, it is substantially true. If it wouldn’t, and by 
that I mean that if the fact that actually happened had 
been brought to that notice, this reasonable person 
would not have felt the condemnation of the plaintiff 
that he did feel by having brought to his knowledge 
the alleged libelous statement, it is not substantially 
true, as I view what the law is, and I think it is for the 
jury to decide.” 

In other words, the trial court was quite willing to, and 
did, instruct the jury that the written phrase in the letter 
of July 12,1945 was libelous per se but was unwilling, and 
did refuse, to determine as a matter of law the meaning of 
the quasi-judicial decision of the Virginia Real Estate Com¬ 
mission revoking plaintiff’s license under the Virginia Real 
Estate Commission Act giving that Real Estate Commission 
the duty and jurisdiction to decide complaints against real 
estate agents and also the meaning of the judgment entered 
January 16,1943, by the Arlington County Circuit Court on 
the verdict of a jury sustaining that Commission in denying 
the plaintiff a real estate agent’s license for 1943. 

See argument in our Main Brief, pp. 36 to 53, inclusive 
on this point. 

Under the plain terms of Rule 50(b) the grounds of the 
motion for a directed verdict at the close of all the evidence, 
which is in fact the renewal of the motion submitted for a 
directed verdict at the close of plaintiff’s evidence, are avail¬ 
able for the motion for judgment notwithstanding the ver¬ 
dict and judgment thereon. 
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Plaintiff’s counsel say in their brief that the denial of this 
motion was correct and “under circumstances not subject 
to review” on appeal (p. 11). 

It was precisely a similar motion for judgment after ver¬ 
dict and judgment that was denied by the trial court and 
that was reviewed by this court in Plaintiff’s cited case of 
Capital Transit Co., Inc. v. Gamble, et al., supra. (See last 
two sentences in the first paragraph of the opinion of this 
Court in said case). In concluding its review of said case, 
this Court said: 

“Appellant’s motion for a directed verdict made at the 
conclusion of the evidence should have been granted. 
Failing this, the court should have granted appellant’s 
motion for judgment notwithstanding the verdict. The 
judgment is reversed and the case remanded with in¬ 
structions to dismiss the complaint. See Cone v. West 
Virginia Pulp & Paper Co., 67 S. Ct. 752. ’ ’ 

The reason why the trial court should have granted this 
motion for judgment notwithstanding the verdict and judg¬ 
ment thereon have been stated in our Main Brief pp. 32-57, 
and need not be repeated herein. We add here that the 
grant or denial of said motion was in no sense discretionary 
with the trial court, as is demonstrated by the last cited 
case in this Court. 


V. 

CONCERNING APPELLEE’S ARGUMENTS WITH RE¬ 
SPECT TO DEFENDANT’S WAIVER OF ANY 
ERROR IN INSTRUCTIONS TO THE JURY. 

It is quite true, as stated by counsel for plaintiff, (p. 12) 
that trial counsel for defendant withdrew his requests Nos. 
4 and 5, that the court give the jury a definition of fair 
comment, one of the three defenses under Virginia law 
pleaded in the answer to the amended complaint (9). Also, 
it is quite true that at the conclusion of the trial court’s 
instructions to the jury, the following took place: 
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The Court. “Is there any charge that the Court has 
failed to give other than those I have ruled upon, or the 
clarification of any that I have given that counsel 
thinks I should make? 

“Mr. Henry. No, sir.” (208) 

This statement by trial counsel for defendant is not a 
statement by him that he had no objections to the court’s 
charges, as counsel for plaintiff have stated (p. 12) and 
would have this Court believe. 

It is to be remembered in this connection that this inquiry 
of the trial court came after it had given its instructions 
to the jury; after the trial court had repeatedly overruled 
objections of defendant’s counsel to the admission of in¬ 
competent, immaterial, and irrelevant evidence and evi¬ 
dence concerning collateral issues, in no manner involved 
in the issue made by the amended complaint, including the 
order of the Motions’ Court striking all libelous language 
out of it except the one herein oft-repeated phrase; and the 
answer thereof; and after the trial court had overruled both 
motions for directed verdicts, and had made it entirely 
clear to all concerned that it intended to leave all issues to 
the jury—except the single one decided by the court that 
the alleged libelous language was libelous per se. 

We submit that neither common sense nor the Rules of 
Civil Procedure for the District Courts require that defen¬ 
dant’s counsel knock his head against a stone wall, so to 
speak, by continuous objections and by repeated attempts 
to change the expressly declared position of the trial court. 
Compare Rule 42, Rules of Civil Procedure for the District 
Courts. 

The trial court knew full well the objections of defen¬ 
dant’s trial counsel to its submission to the jury the respon¬ 
sibility and authority of interpreting the written findings 
of facts and order entered by the Virginia Real Estate 
Commission revoking plaintiff’s real estate agent’s license 
for the calendar year 1941 for the statutory reasons stated 
in said order as well as of the orders entered denying the 
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plaintiff other licenses for each of the years 1942 and 1943. 
(114). Also, his objections to the court leaving to the jury 
the interpretation of the verdict of the jury in the Arling¬ 
ton County Circuit Court and the judgment of that court 
thereon affirming the refusal of the said Commission in 
denying plaintiff a license for 1943,—to which judgment of 
the court the trial court had to give full faith and credit. 

Last but not least, the trial court well knew that it was no 
part of the function of a jury to consider and interpret the 
Virginia Real Estate Commission Act specifying the 
grounds for the revocation and for denial of licenses to real 
estate agents. 

Yet that court stated early in the trial, in denying defen¬ 
dant’s motion for a directed verdict at the conclusions of 
plaintiff’s evidence, that said court would leave to the jury 
the written documents for them to determine whether a 
reasonable man would feel therefrom the same condemna¬ 
tion for the plaintiff that he would feel by the phrase left 
in the amended complaint and alleged to be libelous (52). 

The trial court did give substantially that instruction to 
the jury, saying: 

“A publication is substantially true if the effect of the 
facts stated in the publication upon the ordinary 
reader is the same as would be the effect of a state¬ 
ment of facts as they have shown by the evidence in 
this case”. (206) 

“It is not substantially true if the effect upon the ordi¬ 
nary reader of the published facts would be more 
harmful to the plaintiff than the statement of facts as 
established.” (206-207). 

Trial counsel could, of course, have stated his objections 
to these instructions with all of the detail indicated in Rule 
51 of the Rules of Procedure for the District Courts of the 
United States but we submit that, as provided in Rule 46, 
the defendant’s objections were then well known to the trial 
court. Rule 51 was substantially, if not literally complied 
with. 
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The Trial Court Itself Had a Duty to Perform Which It Did 

Not Perform. 

This duty was laid upon the trial court by Erie Railroad 
v. Thompkins, 304 U. S. 64, cited in our Main Brief at pages 
32 and 36, namely, to apply in the trial of this case the law 
of the Commonwealth of Virginia where this alleged libel 
took place. Contrary to adversary counsel’s statement (p. 
18), the defendant did not have here the benefit of the Vir¬ 
ginia Statutes and decisions of her Court that truth or 
privilege or fair comment constitutes an absolute defense 
in a libel action in Virginia. 

Virginians have shown since the days of Bacon’s upris¬ 
ing and down through the ensuing centuries their passion¬ 
ate attachment to personal liberties. Thomas Jefferson 
and his Statute of Religious Freedom, Mason and his Bill 
of Rights to the Constitution of the United States, and 
Chief Justice Marshal and his great opinions are but three 
in a long line of Virginians who have passionately defended 
individual liberty from Colonial times to this day. 

Virginia’s law of libel, in this tradition, makes ample 
provision for the protection of the right of freedom of ex¬ 
pression. That law establishes truth as a defense to libel. 
It further establishes privilege as a defense to libel. Last, 
but not least, it establishes fair comment as a defense to 
libel. See Rosenberg v. Mason, 157 Va. 215, cited in our 
Main Brief, p. 33, stating: 

“In Virginia both the truth and privilege are a com¬ 
plete defense in bar of any action for defamation, 
whether it be for common law slander or libel, or for 
insulting words ••••”. 

See also James v. Haynes, 163 Va. 873, cited in our Main 
Brief at pages 52 and 53, wherein it is pointed out that in 
Virginia fair comment is a defense to libel or slander, re¬ 
gardless of individual injury, because: 

“Sound public policy requires that immunity should 
be granted newspapers and other citizens in the discus¬ 
sion of public affairs and where the comment or strie- 
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ture is based upon established facts, an action does not 
lie unless there is proof of actual malice, or the lan¬ 
guage used so far exceeds reasonable limits that malice 
may be inf erred.’ * 

We hasten to remind the Court that the only proof of 
malice is the unsupported testimony of Mrs. Edwards that 
she talked by telephone with a man who said his name was 
N. C. Hines and who further said he had gotten her hus¬ 
band’s license and would get her license. This we have dis¬ 
cussed at length elsewhere in this brief and in our Main 
Brief. 

We also hasten to remind this Court that the alleged 
libelous language, consisting of a single phrase, was con¬ 
tained in a letter of July 12,1945 written by defendant in 
opposition to the candidacy of one Fenwick for the office 
of Lieutenant Governor of Virginia and which letter but 
incidentally referred to the plaintiff. 

The plaintiff has cited the per curiam opinion in Martin 
v. Washington Times Publishing Company, 67 U. S. App. 
D. C. 11, 89 Fed. (2) 230, where the judgment was against 
the plaintiff. That case is not in point for the reason that 
the court held it was unnecessary to determine whether the 
alleged libel was privileged and there is nothing to indicate 
that fair comment was even considered—both being abso¬ 
lute defenses to libel under Virginia law, as we have shown. 
Also, the case arose prior to the more liberal Buies of Civil 
Procedure for the District Courts and in the absence 
thereof the Court held that the propriety of leaving to the 
jury the issue of truth from the court records could not be 
considered on appeal because no objection had been inter¬ 
posed to the charge and no instruction requested thereon. 

It may be added here that it seems to counsel for the de¬ 
fendant that the trial court completely ignored and disre¬ 
garded Nalla v. Oyster, 230 U. S. 165, which arose in this 
jurisdiction and which applied as a complete defense to an 
alleged libel the judgment of the trial court of this jurisdic¬ 
tion denying the plaintiff a writ of mandamus for reinstate- 
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ment in her former position of teacher in the D. C. public 
schools. Counsel for plaintiff also ignore that case in their 
brief. 

The motion forum non conveniens having been denied for 
the remand of this case from this jurisdiction to Virginia 
for trial in her courts, fully familiar with the traditions 
and statutory legislation of that Commonwealth, the trial 
court below had then the duty of applying the law of 
Virginia to his Virginia cause of action. It could not shift 
the burden to District of Columbia counsel, possibly no 
more familiar with the Virginia law than the trial court 
itself. 

Moreover, the privileged occasion on which the alleged 
libelous words were used are apparent on the face of the 
said letter of July 12, 1945, and in the very context from 
which this alleged libelous phrase was picked out. It was 
the occasion of a political campaign for the office of Lieu¬ 
tenant Governor of Virginia, election to which is custo¬ 
marily followed by election to the Governorship of the Com¬ 
monwealth and not infrequently thereafter to the United 
States Senate. The defendant was successful in his oppo¬ 
sition to the particular candidate in said campaign because 
he was defeated for the office he was seeking. 

Also, the truth of the alleged libelous words are likewise 
apparent from the said letter of July 12, 1945, and the or¬ 
ders entered by the Virginia Real Estate Commission re¬ 
voking plaintiff’s license, and the terms of the Virginia 
Real Estate Commission Act under which such revocation 
took place. It is also established by the jury verdict and 
judgment of the Arlington County Circuit Court sustaining 
the said Virginia Real Estate Commission in its subsequent 
order of refusal to issue plaintiff a license for 1943, there 
having been no appeal from the denial in 1942. 

The defense of fair comment is a part of the law of Vir¬ 
ginia, it was pleaded in the answer in this case and it was 
the duty of the trial court to apply that law even if trial 
counsel for defendant did withdraw his request that the 
court instruct the jury as to the meaning of fair comment. 
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Moreover, when counsel for defendant endeavored to as¬ 
sist the trial court by moving the court to itself instruct 
the jury as to the meaning and effect of the official docu¬ 
mentary evidence, the trial court, in effect, refused such 
assistance and elected to leave to a jury the question 
whether a reasonable man, or an “ordinary man” whatever 
he may be, would be more adversely affected toward plain¬ 
tiff by a written phrase, which the court explained to the 
jury, than by the written official decisions, orders, and the 
statute which the court did not explain to the jury. 

It would seem to be too obvious to require argument that 
such an instruction to a jury is the equivalent of an instruc¬ 
tion to find for the plaintiff because almost any jury would 
be more impressed by a declaration from the bench that a 
certain phrase in a letter is libelous per se than it would be 
by anything which such a jury might be able to determine 
for itself from written documents, such as the orders of the 
Virginia Real Estate Commission, the verdict of the jury in 
the Arlington County Circuit court and the judgment of 
said court thereon, and the Virginia Real Estate Commis¬ 
sion Act stating the grounds for the revocation and denial 
of licenses to real estate agents. 

EVIDENCE UNDISPUTED. 

Moreover, and finally, the evidence here of the words 
written by defendant in the letter of July 12, 1945 was un¬ 
disputed. Likewise equally undisputed were the existence 
and contents, of the documentary evidence on which defen¬ 
dant relied for the truth, privilege and fair comment in 
defense of the alleged libel. The dispute arose as to testi¬ 
mony and documents concerning collateral matters and 
which evidence, we repeat, should never have been submit¬ 
ted to the jury. 

The predecessor of this court and numerous other courts 
have held that the effect of facts constitutes questions of 
law for a jury; that a jury is for the determination of dis¬ 
puted facts. 
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Spitzer v. Friedlander, 14 App. D. C. 556. 

Mark v. Rich, 43 App. D. C. 182. 

Chapman v. Anderson, 55 App. D. C. 165. 

Walter v. Safeway Stores, 80 U. S. App. D. C. 357. 

Stewart v. Sonnebaum, 98 U. S. 187. 

Brown v. Self ridge, 224 U. S. 189. 

The Supreme Court of Appeals of Virginia in Cook v. 
Patterson Drug Company, 185 Va. 516, succinctly stated 
this rule to be that the: 

“* * • jury should not be permitted to indulge in con¬ 
jecture as to the import of words.” 

That is exactly what the trial court instructed the jury to 
do with respect to the words pleaded and proven in defense 
—words, we again repeat, relied upon by defendant as 
establishing the truth, privilege, and fair comment of the 
alleged slanderous words. It was precisely such error 
which counsel for defendant, in both of his motions for 
directed verdicts, endeavored to persuade the trial court to 
avoid. 

Such action by the trial court constitutes error in any 
event—and more particularly so when that trial court is 
under a compelling mandate, stated in Erie Railroad v. 
Thompkins and related cases, to try this libel action in ac¬ 
cordance with the statutory and judicial law of another 
jurisdiction. 

Having endeavored by repeated objections to confine the 
evidence submitted to the jury to the issue made by the 
pleadings, plus the order of January 21, 1947 of the Mo¬ 
tions’ Court, and having twice prevailed upon the trial 
court to interpret the official documents relied upon in de¬ 
fense instead of leaving that interpretation to the jury, it 
would have been even more useless than carrying coals to 
Newcastle for defendant’s trial counsel to submit contrary 
instructions and to thrice argue with the trial court its 
errors throughout the case resulting from its position as 
to the applicable law and procedure. 
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CONCLUSION. 

In all events there should be reversal in this case because 
of the evidence admitted as to collateral matters, over the 
objections of defendant’s counsel and because of the exces¬ 
sive verdict based on the incompetent immaterial, and ir¬ 
relevant evidence which prejudiced the jury—prejudice 
fanned to a fever heat by the improper argument the trial 
court permitted counsel for plaintiff to make to the jury. 

0. R. McGuire, 

Attorney for Appellant. 

Ivy Lee Buchanan, 

Ernest F. Henry, 

Of Counsel. 

January 11, 1949. 


